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PREFACE 

Sin.M.  th,.  Dovdinti,,,,  „r  (.;,,„,,.,  .\,,,  „,„  ,„.,„,,j,„ 
timt  hiniuTly  „l,taiii..,l  in  ailininistniti.,n  ..Hmiis  h,,, 
l>fc(.niP  Hinmst  ..l)s„l,.t,..  With  tlir  passing  of  this 
t"rm  „f  acti„n  tti,.  -mwinff  |,„„.|i,,.  „f  ,.l„,,i„i„j,  j„,|i. 
cial  approval  „f  ..xcculois'  a,„l  admlnislralors'  ac- 
'•"iims  hy  an  audit  in  th,.  S„rr,wil,.  CmiH  has  h,.,.„„„. 
"I  """■li  i""iv  inipctann..  Tlial  lu,  «„,k.  ,.ith..r 
l-.nsiis'i  or  Cana.iian,  i-ovcrs  .jnsi  the  «Toun.l  t  havo 
"tti'inptfl  ,n  this  volnnu.  is  «„„„.  roasoi,  for  its 
apjK'araiici.. 

N'o  aiH.loKy  is  necessary  for  tlie  nniuher  of  Anieri- 
<-an  eases  referred  to,  niori'  esp<.eiallv  in  the  ehapteis 
dealing  with  testan.,.ntary  expenses  an,l  allowances  to 
and  the  liabilities  of  exeentors  and  administrators 
-Mneli  of  the  law  in  this  respect  is  gronnded  on  lial.its 
and  cnstonis  of  life,  and,  in  many  respects,  onr  hal)its 
and  customs  assimilate  more  closelv  to  those  „f  Anieri- 
cans  than  to  those  of  Hritons.  Apart  from  this  the 
decisions  of  the  American  courts,  more  especiallv 
those  of  the  Eastern  and  South-Kastern  State.s.  arc 
deserveilly  held  in  hifrh  repute. 

I  had  hoped  to  l.e  al.le  to  incorporate  in  the  Appen- 
dix the  new  Snrroftate  I'ourt  Rules,  hut  these  appear 
to  he  no  nearer  pronmlsation  now  than  a  .vear  a.iro, 

C.  IF.  WiniiiriKi.n. 


ven  .Sound,  April.  101(1. 
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M;l""l    .V.w    V.irk    lli|i.„H. 

■.•;'''•     !■ V.l.lillil'.   Knl,  -lll.h.nl   11,  liiill,. 

•Mil Miiluiiiiii    ll,.|i„rl.. 

•Mli'li     MliiiH   .Mii-.i,.| II.    II,  |,„iH 

■Mil"   ■^.   I' Ml,ii'«  .N,>.    Ilnii,...!,!,  Il,|,,.ri.. 

■Villi' \ii,lil.|-»  l-|„ii„,.rv    ILr-rlH 

■^""r \ii»lriilli,  r.    I\,. i.T   II,|H„|,    IIT^MiT 

•*.    II lliif.iri,,  .\i,i„,il  ll,.|„,rt.   I1S7T  IIKNii. 

■Vl'l'.    1'" V|i|iill,il„   |iin»i,,ii. 

.Mk Xtkm's  nmii,.,  rv  ll,.i„,rl- 

.Ml UliiTili,-   U. l.r. 

II.  *;  ■'"' liiiniMill  \  .x,l,.l|,li,i,  i|s:;i  II. 

11.'^    II Hull  A   ll,i,lli.  Iii.li  ('!,>.  II 1-, 

ll.  <  .    11 Iliili.li  l'„l,iiiiliui   ll..|i„rls. 

Iliirli Ilurliiiiii '.   I'll,, rv    li.|i,.il-     .S,n    V,,rt 

l,l'">-  .•    ■. I.nn.ii'i.   Ili.ll.  i;,,m  li. 1,   l|V,!li»;i 

llr".   I'.  !■ lln.Kii'-  Cli; IV   Ci.,.. 

I".  *  •! Ir I i\.l.r,i.   fls:!l-l.H 

I'.  &  M Cr I A:  .\l,,.-,,ii  (ls;::t.-ii 

i;    Jl.  *!   II I'r , M,,~,.ii  4.  li ils;:iTl 

I.  I  ■    : I  ii|„i-  ('iiiiii,l;i  (■..niiii,,ii   l'l,.ii.   ils.-,<iviii 

'■  I.   1' r,,ii, 1,1,111  l'i,iiH  lii\i.i,,ii  (IS7.-..SIII, 

','■*'    1' Ciirriiii:!,.!,   \    I'.ivii,.    IISL'.'llli, 

I  III I'lilifoniiii  ll,'|i,,rli.. 

I ',""■.'■    1 ■«  I'- r,,  I I'liillliiii.n,. 

I    I     Vl'l'-  111" ( 'liiiii.Hi-v  Ai.|«iil   (•„«,■>    ilsil-,--|ii. 

'  I''  I  1.1111" I'liill rv  niiiliiliiT  U.i„rt».  (liiniri.,. 

1    1-     '1* , I.iiw   lt,|,i.rl».  I'lini r>    |iivi>i,,ii    I  IsT.',  I 

1  li.li.    I         I     C'liiinn.n    liivi«i,,ii.     I,V,,iii  1SI»1. 

I'.    I'.    -I ruiiiKlii    L,nv  .li.iiniiil. 

I'.   I'.  'I' t  1111,1,1,1   I,inv  TiiiH-M 

II.  &   ■■■"I I'liirk  &  I'iiiiiillvK   M.  I,.  I'ii«,,.   Ilvlli: 

I'll" l',.llvpi-'»   ('lull r,    i'ii..i»    ll.slllli. 

i:"'"-  -Vl'l' C'Liniil.,  Aii|,..,il«. 

I  "iiii"l.v  \,.w   Vntk   SiirriiKiiti,  Ui,[i(irt« 

I"r    CiHiiiirs  Cliiiiiiirv  11,  ii,,-l»   (islc.vi 

'"1     I  •,,»■«  I 'Inn rv  Il,|„.rl«   (ISTIIKII. 

I  r.  &  -I ('r,iiii|il,iii  &  .l,rvi»    IIW.'l, 

I  !■■  «    M Cnitiiplfiii  A:   MiTHfiii   (I'.JIIH). 

I  I-.*  I'll CniiB  &  riiilliiw    (1SWS). 

'  ""."'ll    I'niiii'li'K  r.  S.  Sup.  .fill,  („iir(   llrii,.rl« 

'  'i»l' ( 'iisliini!-.  Mii,.Kiii,lii.»,.. .  •  lii'iicirfH. 

'.'""■,■•; ('iirti«'    r.    S.    rlri'iiil   ('..iirl    lliii,.rt«. 

I>.  &  S.  llr.  A;  Smi.    .Ilri'HTv  &  Siiiiilf'K  Cliv.  It.'|.„rt.    (IMMI,". 

II.  *i  VVnr Ilriirv  *:    \V,irriMr«    Irish   ('liiiii,...rv   lt,|„, 

I>.   I..    U Ilmiiiliii.n   I.IIW  Ili'lmrls. 

liiil.v    Iliilv's  \.   Y.  r.iniiiioii  ri.iis  Uriinrls. 

Hit ll....i,i.,ii» 

I'.   V.   &   .1 |i,.(l,.s,    KiKlur  i    .Imi™    (1.'<.-|!H1^) 

l>.  *  .1 ii,(!,.s  &  .ii.ii..  (ls.-.7-c'ini. 

II  -T.    &    S H.f;,y,  .r,m,.«  i   Siiiitli    (I.Sli;..-.!. 

ll"" I>,.«'»  ll,.ii«,.  „f  I.,.r.ls  fiisPK    (l.iini^l, 

l;r'" Hr.wr.v'i  I'tiiiii.-iT.v   U.'iii.rt!-    (IS.-.L'ni. 

I".   &  A I'lU'T  f'niiniln   Krrnr  &  Apjifiil  ll,p,.rt^  ( 

Knit K,i.<i  ■   liiiii.rls    (1Sin-l'J». 

IM".    " i:,hviir,rs  riiy,  It.pnrK  Xpw    Y,,rk. 


\^\l*  .\IIIIIIK\l,\TI<lN'H. 

I-'I.  ,•*';   l'» IJlullj   l'.i>.'.  .M.rl.l«..l, 

:>'•'!.' KM'lliiiH.r    l«ll»lim    ll.|».rl.     (I»7.-.  Mil. 

I '>''!>    II C',ii„i,|,i  l:i,l..|ii,r  ll.|.„ii.. 

'"' tltorgiH  lt»^irl« 

'■■    "'•"■l>r    i;    Chiimt.      I,r,   Il.|>.ri.    l|sliil,-,i. 

'■'1 Ulirnr.r.  flu,    il.iu.rl.    (IVk«il-,i 

liiN lilir-   MurjI.Mi.l  ll.|...ri., 

''ill.  *  .1 liill  tt  .1 n.    .Mrir'l.iii.l    ll'|..rl. 

'•r iriinr'..  flu.    It'|i.irl-    llsinsli 

II.    I. JImiix'  .ir   l...nlN  C'ri...    lIslTimi. 

II.  tt   .M Ilniinliii  A    Millrr'.   I'li>.    Il< i.    (IMI'.'.-.I 

ll^nil Iln««..r.l'.    h:.Tl.-.|ri.li.„r  ll.i«.ri. 

Hit-'    llitn'H  |-|i.\.  ltrp..rt-<   (IMM    'III. 

Iliii-'l" I'M"-   I.    llufULk..    In    I 

mil    inn.    Il.|i..rr>.   .tcml,   r„r..i'ii., 

Il"» Il..»„r.r.  I  .  N,  .Mill, I-,. <..„,i    II.  iH.it., 

II'H'     Mini'"   N.   Y    Niii.r.in.'  c.iin    U,  |...ri.. 

Ill Illlii..!.  Il.'in.rl.. 

III.  .\|>|> Illhu.i.  .\|,|..'nl   ll.iM.ri. 

Im'I hi.ll.iini   li.  lu.rtx. 

Ir.    I..   II Iri.li   l.ii«    ll.'|.,ri.   Ils7inp.'li 

Ir    II.  l:.| Irl.l.   Il,|,.,ii,.   i;,,iiir,    (IWU17M 

.1.    \    K.    .1.. 1,11... I.   .V    ll.iiiiiiiiiic    (IVilKL't 

•  I,   .V   1.111 1 "  A   l.iiT ii.-.   Irish  CI 1-,    ll.|,.,ri. 

.1,    \    \V I.1....I,  A   Wiiik.  r    I  IvlflJI  1 

.li.li I"lili ■-    l-l..ii....ri     ll..|...il.     lls.-.Maii 

K,    II.    Illll.-.l     I.'in     ll.|...rl.    Kiim'«   ll.iiili    Hi,.    IFi Ilnill. 

K.    A   .1 Kiiv  A  .l..li,i...ii    (  |s.-,l  M 

K..1,    K.-,ii»  ll.,li»  l',>iri   ll,|..,ii.  ils:;ii!M. 

K> K.litu.ki    l.au    Ii,.|,,,rN. 

K K'lh''-    Liniil    ll.iri.l.r    llMiii.l. 

I.,  .1    I'l, r.„«    .l..,irii„l  K,.|M,il..  n,„ii,.,,,.     |.'r,.i„    is:ll 

I.,  i:    i.,i«  Ki'iH.i'iH  (iwwi-mT.*,). 

I-  It  -Xl't I'll**  Il>-|i„r1-.  .\|,|,.-i,I    r,iH,.H    (IS7.'*,-1^!MI1 

1.  It.  I'     I' I.II"  H,|K,rt».  C.iiiiii.iii    |'|,.„,    IIWI111S7.".! 

I..  II.  •'.    I'.    Ii I'liw  lt,-|,,,rlN.  I'.,i„iii,,i,    |»1,.„H   lljvUioi, 

1..  II.  I'll I.II"  Ili|i,irl«,  I'liii n    ,\ I   1-    .,..    ,im»:t-,i 

I..  II.  I'll.   I' I.II"  lliiii,rl«,  Clin II, ..'i-   111,,..,,,,    '    ^T.-.!lll 

1..  II.  K,| I.II"  lli'liiirli..  i:.|ulli    (l.si»1.7.-,i 

I.-  I!.  i:\,ii I.II"  itiiiiiriK.  i:s,.i„.,|,i.T  iisiai7r,) 

I.II 1 Miiiiii  H..|,,.il». 

I.II.   .>.iiii I i.liiliil   .\liiiiliil    ll.|„.rl.. 

I Ni''"   Kii-li'.iil.lii-iil    Fl..|,„r|. 

l.<iKli     I.il|iir»   Virniiiiii    ll,.|i,,rl.. 

I.,.v.    .  ..  I.i.utiiz'B   K.    II.   Iti'ii-irtM 

I..    ■!• "  1.11"    'I'll Il..l».rl.  . 

I..  T.  \.  .M.    ...  l-iiw  'riliii..   Ki'iHirt.   .\,"    S.ri...      rr..iii    ISIWt 

M.  A-  <; 'MiiiiiiiiiK  A  CriiiiKrr   (1H4r).-.). 

Mil, 1,1 Mii.liliH.k'«   Cliiii n    lli.|„.rl.    I  IM.-,  :.".'). 

Mill'.    Ic    II Mili-lunlitili  i  ll,,r,l,.ii    llsl.-i.-.ll 

Mini.    II Miiiiiti.Ii,,  ll,.|„,ri». 

Miil«li Miir»liiiir«   Kililiii-kv    ili'iiiirl., 

.Mil.. MiiHKiii'tiii.ittii    Il,.|„,rlM. 

.M,l      Mnryliiiiil  7lii„irt.. 

M. Mniiii.  R.iiiiris. 

M,r M,riviil,.'«   lt,.|„,rts    nsir,.17i 

.Mil.- M.milf.'.'   Ki-iilii,ki    lli|i..ri.' 

.Mi.-l, Mii.|ii„iii    11,1. ,rt.. 

Mi.,\     Ni'H    Y,.rk    Mi»,.,llii ,ii.   I[,.|„,rt. 

Mi.« Mi»«i.«il,|ii    It,i«,rl». 

M,.      Mi,iN„iiri  HiiHirt.. 

M..I M,.,l,ili   II,|,„rtH. 

M..II Mi,ll„.v'«   Iri.Ii  ClmiiiTr.v  tli'liiirli.. 

Mull MiiiiriM'!!  Ki'iitiirk.v  Ilrpiirt.. 

\I,,.I,.V    M<,M;t..v'«  Cliiii r.v  Rciiorls. 

Miiiif     MiiiifiipirM    Vimiiiiii   Ilfpopts. 

Ml.  A  K M.iliii.  *  Knii  l1s.'K;-n). 


.MirillKVIATlDXH, 

:■  ['.      .,  NV.    llr.H,..,.l,    li,.,»„,/     ' 

C'  ,'.'■    '■■'I    <■" %■•■«    llr,,,,..,.!,,    |;,„„,    I-,,.,. 

J    ;,     V-rt ro Il.|,,rl. 

V  ', J'"    ll'i Iiir..    F(,|."rl. 

V  •      ;. ^■»    ■It..,,    I1,|,„i.. 

V  V N""l'   «.-i.r..   Il..|,.,„..,, 

J.    !.    ^ .N'»    V..rk  llr,,„r.. 

IJiit    II     i,„o    I,,,    ,,„„„ri„  n:,',',,'",.   (i^,. 

":>^  v/:  :::::::■";;;;;;!:;  feJ!''e; '-'"" 

,,  "■    " (inlur,,.  \V,..kl,    II.. „,     UI»1JI.-., 

.■    li I'r..l.iil..    !•„, .,!..■    Il.|...ii., 

.  !!■„;, iiiit.iiir,  rr,„-, ii.|...n.  iiv.<ii.»«, 

,.      ,.''.';  '     IV jK.iiii.i    ll.|„.rl,. 

•      V,J     jViMi.vl.m.i,,   r„„„lv   ('..iirr    It, r.. 

..';„      I '"I'.'liiniii.   .'initt'    l{.|„.rfs 

.,','11 IV/ik.,'»  Ni.i   I'rl,,,  li.,|,,r,,   ||;,mp7i 

|ii,.L  ,mMi,,rf«    h,-.-l,Hi,m|i,-,i)   II,.|„,|.,, 

;,"7i     I'lrk..rlii,-,  M, |,„„.„,   11„„,„. 

V  {■  ;; 1^ n-  li-i"'ii  ll.i...rt»  (Imiiit:,, 

i':!!    .::::::::-;i;::'::,1ll;;;;l:J''"" i^-"""" 

If-  ,! I-  IhI.h.'i'  II,  |„.rl-. 

,' I|,,li;,l,r     N     V      .;,r„B„t..    ll.,.„„. 

'       ,. ll.ll"'.  '>,...  f..i.l  A  M.MII.'.  s.,,ili.l, 

li,,  V  ■", !l;::';"r;':"iv  •"■  •  '"■(,  '• '■  "■ ■'- 

w    ,.■    I, .'*,i,itli  l"iir.,ltiui  11,  |,.,rl^. 

;■     ..     " Sii|,r.,iii,-  l'„„r(  „t  C,,,.,,,^,   I!,.,„.ir, 

s'    V  I,' " '■""''■'■"  lt'l'""'r. 

L-  '>  'f .M.r|(..,iiii  .^  ll,i»l,.'»   r,„„,  |l,,„,|.,. 

^  *•..'■ .'<im.>ii  &  .•ihinrl. 

q-,,"-,    V, """'I'    «'..l..rii    ll,.|„,rl.,r. 

^  ''■,*  ,  ■•■' .X,l..,„k,.  *  I.,.fr„,',   Ir •h.M.r.r,    II, 

J  •   '••    " .S,-,.tli.l,   I.„«    lt,-,,„rl,T 

*sj     ,    v'  I. .'iit.1,,11".,  It,,|.„ri«  (is:jn..-.(ii. 

^\;:.'.::::::::Sri::;t,!;'lv;,'!" "^"^^ 

N;:!it.,;;,,;,:s,;v;j;;;;;t^,'iif;::;;^,''-- ""^^^^' 

J";, S«,Hi,.l„ll»    riMHW.rv     Ii,|„„l-     (1V|V.| 

q."",'," S.ii„T,.,r«   r.   N.  Cir.Mil   l-..,iir   l;,,„.f,, 

..;„'' ■■"';  ii.i.r.rt,,  ii„„f.,r,i  A  i:,„i, 

.,,"", Ti.ml.vn,,    li,.ll,  (  ,„iri    I!,.,,,,,,,    |,X-'!i: 

,'••■".,,■ ;':'■' -";■'    "'I'""-. 

I-  " Iiiit..,!  SinJ...  l!.,i„.rl«. 

\.-'" V,.nmi,«  (•|„„„.,.rv   Il,.,.,r,«. 

;." Vimiriiu    ll..|„.i-l, 

J.'"      , ^■ ,V,  I 'hnncTi    11,  i,„rl.. 

*'"'■    -Ir V.s,  V  .riji,i,,r  (islil  tS|, 


AItHi;i:VIAIH)NS. 
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.V™v  4;   li.aliiis   (IMJ  I  I). 
.  V.niii.iil   Uilmrls. 
.\ViiIt«  \  S.rEiMiils  r.iiM,  l!i|M.rl». 
.Wi'Klini  l.„«   l;.i,(,ri». 

.W.'i'kl.V    .N..tr«.    l.(.ll.l..ll. 

.Wcikl.V    Itl'lMill.T.  I I"ii. 

. .  Wt'sl    Virciiiin  UijKirts. 
.  W.ilkor's  r.iiii.  Iii|>(>i'ts. 
.  Wiisiiiniltini   K<]nirts. 
,  Wlinrtiiii's  I'.'iiii,  Ili'iKH-ts, 
W.iiKlwarirs  ItcixirtM.  r.-iiii. 

wiii.-irs  romiiinii  rirjiK  itiiioris. 
Y..U11K.-  >t  (-..iijir's  i:\.-ii.  ni|i.  (iv;ii  I'.' 

V.uir.f.-s  I'.scli.   ll.|i.    Ilx:»l-i;i. 

.VoiMii;.'  .V  .I'Tii...  KsHi.  11' i..  (1^l;i;::ii. 


-XECiJTORS'  ACCOUNTS 


CIIAI'TKH   I. 

.Jrni.-iimricix  or  tiik  CcnnT. 

Til-  ,S„rmo,,t,.  C.nrts  „r  t|„.  |>n,vi, ,„■,.  invo.t,., 

«ith  tlio  mitlH.nty  ,uul  junscli.-tiuii  ovit  ,.v,riil„r«  „,„ 
iKiiiiiiiistrators.  iiud  tlic  i-ciidciiii!;-  Iiv  tliciii  nf  iinvii 
ton..s  a,„I  ,„.,.,„ints,  ounlVrnMl  in  'Im,j.|;„i,1  ,m  tli, 
Onlnmry  u.hI.t  L'I  ll,.,„y  V|||.,  H,.  :,.  oxcM.pf  i„  s„  n„ 
jis  llic  N„m.  may  liav,.  1,,.,.,,  ,-ov„k,.,l  l,v  si,l.s,.,|,„.|,l 
li'S-i.-lation  „r  rules.  I{„lo  If)  „r  tl„.  Siirn.iral,.  ('„„it 
Knlcs  o    IS!.-',  as  lin.it.Ml  l.y  tl„.  F.aw  Coarts  AH.  IS '.5 

N.  <  .  lltU.  ,•!,.  (,2).  smns  to  Inins-  tl„.  pvaHi.-o  l,a.k 

o  flio  i„act„M.  „,„|,.,-  tlu.  an,-i,.,it   statnt..  of  l[,.„fv 

MI.     A.Tonlias-  to  tl.o  ,„o,l,.n,  |.ra,ii,.o  aii.lor  this 

statute  ucitlior  tlio  (.xcculor  or  aduLiiiistrator   iu  "vi, 

".';'"    ';""'•■"■    ''•'^i'il>it<''l    iiny    ii.vcntorv    „ ss    li,.    «a< 

<Mt,M    lor  that  purpo..,.  at  tho  instaun.  of  a  partv  int.r- 
t'stod:  WilhauiS  an  Mxccutors.  ;)tli  od     S41       l',,  /v,,7 

''/;: ']  ('''■'"'';"  ''■"'"•'  '"i""-  ■■^■■'■>-  '!■'■  i"-a.-ti.-.  is  thus 

stated    ,y_.S,r  ,Tohn   .Xa-hol :  •■  The  .-tatuto   (21    II,,, 
,,  ;  •'•  -T.';-.-**:  "■'l"''-''«  .-xoHitors  and  a,l„iiuis- 

li.   or.,  to  oNhihit  iuv,.«tori,.s  as  part  of  their  dutv. 

williout  any  proeeediuKs  to  eall  up.u,  theni  t h. 

'"■  •"  l"'"''<ii'''.  h,nv,.ver.  is  eertainlv  aot  to  reu^ 

'!'■'■  -ii'  n.-eonnt  unless  if  shall  be  eall,.,l  for;  hut  the 

r'Tl"'"'  '""■•"   '■ '"I"''-  ll'.it  he  has  hound  himself 

hy  ins  oath  t.,  render  a  .just  aeeonnt  whi'U  he  is  hv  |.,« 
l'i'c|Uire(l." 

,     ,'•  '■"  ""'  ""!>:  < !'">  "(  »!'<■  .-xeeutor  or  adminis- 

irator  to  file  an  inventory  and  render  an  aceouuf  when 

v.\.     1 


;_>  KSK<  I    runs     .Ml'Cif  NTS. 

(Inlv  I'lillc.l  111)1)11  ti)  ill)  sii,  l)iit  it  lins  always  liciMi  iiis 
))rivili'Si'  t"  'I"  «i  vnliiiitarily  in  any  isisc  in  wliicli  he 
is  lialilr  to  !)!■  i-alli'il  n|)i)ii.  ami  in  oriiiT  to  cxoiicraic 
liinisi-ir  I'miii  lialiility  it  is  always  a  must  i)rucliMi' 
tliiiii;  I'm-  liim  ti)  <li).    Si'f  Kcmicn  v.  .Jmlsmi  (ISliT). 

1  Haw.  y-"--  l"'i- 

Not  iiiily  is  till'  oxwutiir  or  adniinislratur  hinisfll 
lialili'  ti)  l)c'i-all<Ml  upi)ii,  lint  so  also  is  liis  personal  ri- 
Iiroscntatlvo,  altliousli  not  at  tlic  same  linii'  tlio  ropri- 
.sciitativo  of  till'  first  ti'stator  or  iiitostate,  upon  a  ri-a- 
sonal)lo  i)ri'Suniplion  heiiip  raiseil  tliat  any  part  of 
llio  I'ffi'i'ts  of  the  tirst  testator  or  intestate  lias  travel- 
leil  into  liis  liaiiils:  Itikhn'  v.  //ccs  (1S2l>).  1  Ailil.  al 
)).  l."):l.  .\nil  tills  is  so  even  where  there  is  a  snrviviim' 
exeeiitor  of  the  orifiinal  lestator.  Giilc  v.  I.iitlcrol 
(1Sl!4).  :2  .\ilil.  T.'A.  It  follows  that  lieini;  liable  to  he 
ealleil  Ulioii.  he  may  volniitarily  iinilertake  to  remler 
the  inventory  anil  aeeoiint.  ( 'innii»;iinii  v.  ( 'iiiiiniiiiiioi 
( 11)01),  i;  O.'l,.  IJ.  .')11. 

lint  at  this  slartiiif;  |)oint  of  jnrisiliiMinn  we  are 
eonfronted  witi.  a  conHiet  of  authorities  whieli  re 
niaineil  unsettleil  up  to  tlie  time  when  the  jiirisilietioii 
of  the  Courts  Christian  in  matters  testamentary  was 
transi'erreil  in  IS,")?  to  the  Courts  of  Trohate  in  Kni;- 
laiiil.  .\nil  it  is  therefore  no  easy  matter  to  ilefine  the 
.iarisilietion  of  the  Orilinary  as  exoiriseil  in  anil  after 
tlie  ilays  of  Henry  VIII.  in  this  partieular. 

The  ohler  eases  in  the  cDnnnon  law  eonrts  holil  that 
an  inventory  may  he  falsitieil  at  the  instanee  of  a  lega- 
tee, hut  not  on  the  applieation  of  a  ereilitor.  That  is 
stateil  in  lli»),iii  v.  I'nrVer  (172:1).  8  Moil.  KIS.  anil  the 
reasons  for  the  ilistinetion  are  siven  liy  Holt.  C..T.,  in 
Archbixhnv  "I  Ctnilerhiiiii  v.  ^\^lllis  (17(1S).  1  Salk. 
251.  and  more  fully  at  paf,"'  ■'■^■'-  T'lc  «"i"*  lUf'tinetion 
is  marked  in  Calclisiilc  v.  Oriiif/loii  (17(l(i),  :i  Hurr. 
1!I22,  and  applied  in  a  more  modern  ease  of  Ileixler- 
soii  v.  I'leiirh  (181(1).  ■")  JI.  &  S.  4n(!.  but  with  the  gen- 
eral intimation  that  the  duties  of  the  Ordinary  in 
ilealinp-  with  the  inventory  were  merely  ministerial. 
This  case  was  followed  in  Grif)iiU.<  v.  Aiitlioini  (18:'..')). 


•iriiisiiri-ni.\  hf  tiii;  cdi-i;]-. 


.    A.M..  <,J..,  wl,„-l,  ...vt,.,„l,.,|  „|,|,an.ntly  thv  ™,no 
->t,  ,.t,„„    ,„    ,|„.   ,,,„.   ,„.   „    ,,.„.,„,,,.^      ^.,^^,   ^,^^^^^    .^ 

o.iH.  y  n.p,„-t..,l.  an.1  the  ,,„i„t  „(  tlu-  .loHsin,,  niav  l„. 
hat  tl,,.n.  was  an  ..xc.ss  „r  jni'is.li.tiM,  i„  the  rvvvv 


tliJll  1)1'  rini  lore  cvidci 

ill  a  imtc.     lint  thi.  wli„h.  sitiiatT 


•  "■"  suhwsI.mI  hy  AVilliaiiis 


111!  \.-as  rcvicwcil   in 


.1  iii.ist..Hv   |n,i«„„.nt  l,y  a  Hvilian  „f  .arcat  ahilitv  an,l 

/;:';;;.'r  ''■;"'''' ,^':'-'''''- ''''•'•-'■ -•'•-inoiio 

at  all  n.t,.rn.d  t„  ,n  (Iri/Jiths  v.  .l„fh,„un  Sir'john 

NiH,,,  nn„,,,,nnn,«  that  ,1..  d„,i,..  of  ,h.  (.nlinan 
ai-  .n,t  in.rcly  nninstcnal.  Init  that  „l.i,.,.ti,  „«  ,„  thr 
'"^•'•"•'"■y   'iiiiy  I-   .'nt,.,-tain,.,l,   thou^li   t>.luj.  ,. '. 

:' "  ""«■'"  'i"f  to  h,.  r iv,.,l  s„  as  t„  falsiiv  .1,. 

:.""■"""■>■•  <l'""«l'  :'  1111..V  Ik.  a n,l..,l  np.„,  tl ':  ,.,., 

''■-'sion  „,.  a.lnnss„Mi  ,,f  t| x,.,.„t.,r:  Trll.,nl  v    V,..- 

-"  (1S24)    :;  A,l,l.  K,.,..  ;;,:,    Th,.  „.asons  .ivi.n    ,„ 
ii';t    Pi-o.v,.,l,n,a-  np,M,  aci^•,.,■s,.  ,.vi,l,.„,.„  a,-,,  ^r  s  „ 

w,a     ,.H,,,n.al,.ha,.a..t..,    a„,ln>aynotp,.,.va,la.a      , 
.".'''"'   <•'""■•   iiPnn  th,.  S,„-n,«at,.  .Iu.Ik,.s  ,^-  On 

■•''    •iiii--p.-to^xss,.tsatfh..tinu.,,rth,.,T,.a,l,n,n'. 
t"  the  hands  „r  tin.  ..X(.<-ntoi-.  .i"i(urj, 

Thns  the  law  st.,„,I  „n  tl„.  I,r„a,|  ,pn.sti,n,  „r  i„,i.- 

;;;""." ''";V;  •""."«•  "I tln.,,„..sti,'n,.a,n,.h,.fi:    .a 

)iMsn,nal  Court  in  llr  /?„.„,-//  (1!H)4),  S  ()    I     u   4s 

1  imn   tin.  passing-  „f  ........ntovs'  a,...„„nts  l,..f„,,    th . 

Si.MoKat,.  .).,d«,.  .1.,.  tesidnavy  h.^atoo  „l.j,.,.to,l  tha< 
I'ortan,  s„,n  of  nunn.y.  not  inHn.l.d  in  th,.  ...v..,.„t    ■"'■ 

;:;:::7ni"^^'^''''''--<»'''-'.-Mha..h,:: 


lltoi's' 
n 

r 


"Hu.i.i  T,n..idowor,h..,;,;;:;t;,.x,      - 

-  ^x...-i.to,..  ,.,aMn,.,l  tin.  san...  as  a  «in    r.^J't    ' 

Niii..«at.  .IndK-,.   had   no  .ini-is.li.tion   to   pr,.s   u,.,.n 
lie  -|u,.stn,n  thns  rais,.d;  that  all   ]„.  ,.o„  d  ,!„      ' 
"  ii.poi-t  that  a  -lain,  was  n.a.l..  that  th,.,-.  4 t    ,, 
-tln.r  assot.  .statu,^^  what  it  was.  which  ho  was  ml. 
;;  iin-  .«a|...  and  ™nM  tl,..,-...,,.,.  only  a,!  n^" 
th..    ost  of    ho  a<ro„nts  suhniitt,.,!  to  ],i  n.     \r,.,.,.,lith 
■T..  <U'livo,-o,I  a  forHhl,.  dissenting  .i„d.„,.,nt  ' 


4  F.xi;irT<ii'..s    aicoints. 

Til  (Miiisciiiic'iicc  nl'  the  jiiilsiiii'iit  ill  lie  Itiisxell  ^h>' 
Siiniiitiiti'  ('emits  Act  was  iimfiidcil  liy  •")  I'Mw.  ^  II.. 
ell.  14.  hv  iiddiiiK  the  prcivisiiiiis  iKiw  fcnuhl  in  suli- 
.^■(•titiiis  :';  aii.l  4  of  scctiiiii  71.  As  tlii'  A-t  iiciv,-  stands 
till'  Snrnifiatc  .liidsi'  lias  "  .juiisdictiiin  to  ciitor  uimii 
and  iiiaki'  full  inquiry  and  iicccnintiiiK'  "f  and  (■(inccrii- 
ins;  tlic  wlndc  p-  'ipcrty  wliii-li  tlic  di'ci'iiscd  was  pus- 
sos.sod  of  or  ontitlod  to,  and  tlic  administration  and 
(li.sl)ursi'inont  tlicrcof  in  as  full  and  ample  a  inaniicr 
as  may  he  done  in  the  Master's  Olliee,  and  for  sncli 
inirpose.  may  take  evidence  and  decide  all  dispnted 
matters  arisinj;  in  siieli  aeeoniitiiis  snliject  to  an 
appeal  under  section  :14."  See  Ohc  v.  ()!:<■.  «  <>.  W.  \. 
I  MO.  182. 

Altlioiijjli  tliis  laii.nna.ne  is  very  wide  it  was  not 
intended  tlial  power  slionlil  lie  fjiven  on  an  andil.  or 
liassiiit;  of  accounts,  to  call  in  the  creditors  c.f  the 
estate  and  adjudicate  uiiou  their  claims,  and,  ii.ac 
tically.  admiuist<'r  the  estate.  As  the  Act  now  stands 
:;  Surrogate  .7ud,i;e  has  no  jurisdiction  to  i-all  ii|ion 
a  creditor  of  the  estate  to  prove  his  cl;iiiii  and  to 
adjudicate  I'.i.on  such  claim,  and  allow  it  or  liar  it. 
Iii'ir  Mcliiliirc  (1!K«1).  11  (>.  I-.  15.  V->'>- 

There  is  no  dilTerence  lietweeii  a  payment  to  an- 
other creclitor  and  a  retainer  liy  an  executor  to  (lay 
his  own  claim:  and  the  Siirrofiate  .Tudse  has  jiowiM'  to 
invcstifiate  the  claims  of  an  executor,  as  lietweeii  the 
ex(-ciitor  and  the  estate,  anil  to  adjudicate  ii|ion  them. 
Shdir  v.  Tothihi'nu  (1<)1:!).  'i!!  <>.  1..  H.  4!K);  Viinw 
Trust  Co.  y.  Ilviisleii.  12  O.  \V.  R.  "''M\.  lOli!). 

Con.  Rule  (IDK!).  'y-'>  {formiMly  Con.  Kule  Ii42l, 
does  not  apply  to  Snrrof>ate  Courts.  Init  the  Surrofjate 
Judse,  a<'tin«  as  the  Surrogate  Court,  has  inherent 
jurisdiction  to  set  aside  an  o'-cler  which  lie  lias  lieen 
'indnce<l  to  make  l)v  the  fraud  of  tile  parly  wlio  lias 
ohtaiiied  it,  and  also  to  set  aside  or  vary  an  older 
which  he  lias  made  liy  mistake,  thonsii  iio*.  however,  to 
correct  errors  which  lie  has  made  in  the  jiu'.icial  deter 
mination  of  any  cpiestion  upon  wiiicli  he  has  actually 
jiassed.     The  acts  of  the  Surrogate  .Iudi?e  in  iiassiii-- 


■MMisi.KTK.x  ,,i  Tin;  (di-K-r.  :, 

','"■/"■'■'"""'"'■'■  'l'"-  "!■  tl„.  (• .,,  ,„„1  not  „ftl„. 

.lii(lK,.„s /,.,•.„„„  ,/,..s;,/,,„/„.  /„  ,,,  ||7/.s„„  „„,/  ro,..,il„ 
iiciK'Kil  I  rnxts  Coi/iiinifioii  (IIIII7).  1;|  ().  1,,  ]{.  SL'. 
Tliat  tlic  SiiiT(w,(,.  (Miii-ts  nr,.  ii„t  stntnt<.rv  cmirts 

''•■"'"'«■ >■  <l"""'  l'"«''i-«  «• I,  ,•„•,.  i„  t,,,„is  cmlVrrc.,! 

|i|'"n  tlinn  l,y  tl,,.  Surnwit,.  (',„„.|s  Act.  f vv>;  fmi,, 

lic<I,.,.,s,„„  „i  ,|,„  (•„„,,  „,■  (.„„„„„„  |.|,,,s  in  (;nn,t  v. 
('■■■af  Ucslrnill,,.  (;,.  (Isr.S).  7  C.  ]■.  4:1S,  an,l  that 
"Hhv  Cnni-t  „l  Ai,p,.,-,!  in  r»»„,„„/„„  v,  ."„„»,«,,/„„. 

T-.;;  I  »■;'!,'■  ''^''"  "'"'  '''''"""  ''■  '•"'■''"'■>■  (VM\). 
I-.  l>.  IK.  .,01,  „n,l  llriH-.-.  F.sl,,!,-  (IS(L').  l.",  Al.liott^ 
1  r-iii-.   VI. 

Section  (i!)  or  III,.  Snn-oiriit,.  ComtH  Ai4  ,lo,.s  „„l 
'■"nlc.i-  upon  till,  .liiilu,.  of  th,.  Siin-oHiUc  Court  pow,.,' 

to  ii(i,in(liciito  npon  n  claim  ti icvs  of  a  ilccca^c.l 

|ii'i-siiii   upon  an   allcjccl  .l,nmli„   mortis  ,v,is,i      The 

"  '•'ill'"  "i-'l "ii<l  ••  ivrciTcl  to  ill  siih-scction  1.  when 

tliat_snh-scctio,i  is  n,nl  in  the  liKlit  of  snh-secti,nis  4 
jiiKl  .).  IS  clearly  a  claim  or  ileiiianil  asrainst  the  estate 
hy  a  creilitor  for  payment  of  a  moiiev  ilenian.l.  The 
claim  ol  a  person  s,.el;ii|.;-  to  estahlish  a  ,l,„infi„  niorlis 

ni„..„  where  soni,.tl,in-  has  lo  1„.  .hnie  l,v  t x,.cntor 

<"■  Milmimstrator  to  perfect  the  title,  siici,  as  iiiilorsi,,-. 
n  cheiine,  or  -ivin^-  a  receipt  to  a  hanU  for  moiievs 
Ml  »  saviiifis  bank  acconnt.  is  not  onlv  to  have  it  .iV- 
clarerl  that  the  pn.;),.rty  upon  the  ,hatli  of  the  ilonor 
'•™s,.,l  to  he  part  of  hi.:  estate  an,l  hecanie  the  properlv 
"I  flio  ,lo,iee,  l,„t  that  the  execntor  or  administrator  is 
a  trustee  lor  the  .loiiee  to  make  the  -iff  eirectiial 
/?'■  f-i(il,iiiii  (11)12),  :.'.■>  O.  I.,  li, ,-,. 


KXEtTTlinS    AlTOL-STb. 


CIIAITKR  II. 

TiiK  T'nwKiis  111-  .V  Master. 

.MtlioUKli.  as  imiiitcil  out  i'l  III-  Mrliilfiri'.  s»/)i". 
siil)-sc'cti()iis  ;!  and  4  ol'  section  71  of  tlic  SurroKati' 
("ouits  Act  wi'i-c  not  intended  to  nuike  an  andit  of 
tviistees'  acconnts  an  administration  of  tlie  estate, 
the  powers  of  tile  Sni-rof?ate  .)ud>;e  liave  been  consid- 
eralily  extendeil  liy  tliese  provisions.  Tlie  powers 
of  a  .Master  on  a  reference,  and  tlie  practice  tliere- 
iinder.  ari'  defined  liy  the  Consolidated  R\des  of  1!li:'. 
and  are  as  I'olhiws: 

41(1.   I'nder  an  order  of  reference.  \\w   Masti^r 
shall  liavi'  power: 

(ii)   To  take  tlu'  accoimts  with   i      Is  or  other- 
wise; 
(/;)   To  take  account  of  nicniey.  rents  and  jwofits 
receive(l  or  which,  lint  for  wilful  iieirh'ct  or 
ilefault.  ini,i;lit  liave  lieeii  received; 
{(•)   To  set  occu|iation  rent; 
((/)   To    take    into    account    nei-essnry    re|iairs. 
and  lastiiis  iniprov<unents,  and  costs  and 
otlier  expenses  properly  incurreil  otherwise 
or  claimed  to  he  so; 
(i)   To  make  all  just  allow aiic-es; 
(/)   To  report  special  circumstanc<'s; 
(r/)    .\nd  fienerally.  in  takin;;-  the  acconnts.  to 
iiicpiire.  adjudge,  and  report  as  to  all  mat- 
ters relatiii.;,'  thereto,  as  fully  as  if  the  sami' 
liad  lieen  sjiecifically  rererred. 
411.  The   .Master  may  i-an       jiarties  to  he  ex- 
amined, and  to  produce  hooks,  paiiers  and  writin;;s. 
as  he  thinks  tit,  and  may  determine  what  hooks, 
papers  and  Avritinj!:s  are  to  he  )iroduced,  and  when 
and  how  Ions  they  are  to  he  left  in  his  office:  or 


I 
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in  cnsc  li,.  ,|,„..s  ni)t  ,l,M-in  it  .,, ssarv  that  siicli 

hooks  and  papers  („•  writings  sIkiuI.I   1„.   l,.|t  ,„■ 
c  .'posited  111  his  oBi,.,.,  !„.  may  ffiv..  .liivctions  loi- 

""'  '""I »'""  tlHMTof  l.y  til.'  paiti.'s  iiMpiiniiK  tl... 

same,  at  siicli  tiiiie  and  in  sii.-li  ni.,nn..r  n>  hv  .1. -ii, : 
.'xp.'dicnt. 

417.  AVIiiMV  an  account  is  to  hv  lal<i.ii  i„c 
acoiintiiiK  pmty.  unless  tli.'  Master  otluMwise  ,|ir- 
.;cts,  simll  briiiK  in  the  sani..  in  .lel.it  and  cri'dit 
l.irni,  verificl  liy  affi.lavit.  Tli,.  items  „„  ,,„.|i  si.le 
..I  the  a.T.iuut  shall  he  nuiiiliered  ci,iisecutiv..|v 
au.l  the  an'ount  shall  lii'  refi.rre.l  U<  l.v  the  affidinit' 
ns  an  ..xhihit,  an.l  shall  iii.t  he  aiin.'Xed  then-t,,. 

4IS.  Th,.  Master  may  .lirect  that  in  takin-  ac- 
.•.Miiits,  the  honks  ofacc.mnt.  in  which  the  acc.miils 

'■•■'l""-''.!   to   he   taken   hav,.   I n   kept.  „r  any   nl' 

Iheni.  h.'  taki'ii  as  /»■/»,„  /,„.,c  evi.leiice  „f  the  t'nitli 
.>t   th.'  niatt.'rs  thi.r.Mn  i-ontain.'.l. 

41!).  iiefore  iinjceediiij;  to  the  hearing  and  de- 
termining of  th,.  r..rer,.iic,..  th,.  Mast,.r  mav  apn„i„| 
n  .lay  l,.r  the  |mrposi.  of  ,.nt,.riim  into  th,.  a,.,.,,iints 
nnd  iii,|niri..s.  an.l  may  ,lir,.,.|  tli,.  proilnction  -uel 

inspirti,   1  of  v.uichers.  an,l  if  ,1,.,., |   |„,,p,.,.  ,h,. 

.■r.>ss-,.xamMiati,m  of  th..  a..|-oiuitim;-  partv  on  hi.. 
n.ii.luMt.  Nvith  a  vi,.w  to  as,.,.rtainii,.r  what  is  a.lmit- 

te.i  an,l  what  is  .■„iit,.st,.,|  h,.tw th,.  parti,.s. 

420    A   party  seeking  t..  ,.|iai-e  an  a ninli,,,- 

paitx  heyoiul  what  he  has  in  his  airmint  a,lniitt,.,| 
to  have  r..e..ive,l.  shall  ,i,'ive  uotic,.  tlhMvof  to  th,. 
'"•""mtniH-  party,  stating  as  far  as  h,.  is  ahle  tl„. 
a>""..nt  sought  to  he  ,.|iar„v,l  a,i,l  the  partichirs 
th,.n.ol  111  a  .short  aii,l  sui-ciiu't  mann,.r.  Th,.  .\|.i< 
t.'r  may  ,lir..,-t  any  party  who  s,.,.ks  to  falsify  -11, 
a'Tinint  to  ,|,.|iver  particulars  ,.f  tl„.  il,.m  ol,i,:,.t,„| 
t.>.  ri„.  parti,-nlars  shall  relVr  to  tl„.  il,.ni  hv 
uumlH.r. 

Th,.  last  ml,..  provi,liii!,'  for  a  siiri'liar-,.  an,l  fal-i- 

ti.-atnui   of  th,.  a,.,.,.uiits.   is   one   not   •;■( rallv  a,.t,.,l 

np<ui  oil  an  aii.lit  of  a,-,.,mnts  in  th,-  Snrrou-ate  Cnut' 


8 

lint  it  is 
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(it'ti'ii  "f  iiii'iit  viiliii'  ill  imrrowinj;  the  issue 
ill  casi'  III'  i|is|>iit(Ml  uccdiiiits.  A  siirclinrnc  is  slicwiiiir 
nil  iiinisxiiiii  for  wliich  tliprc  <iiij;li'  *"  '»'  "  '•■'"lit; 
11  I'lilsitictTtidii  is  slicwiii!;  iiii  iti'in  mi  tlii'  ili'liit  siilc  nl' 
till'  nciMiinit  til  1)1'  c'itlii'i-  wliiilly  Inlso  iii-  in  siniic  pint 

I'llllllCllllS. 

Ill  Sciilllioriir  V.  /.'")■»  (ISIili),  12  <ir.  427.  it  was 
lii'ia  tliiit  liy  till'  (ipiii'i-nl  Order  of  18.'):',  tlic  Master 
linil  liei'ii  fiiveii  a  jireater  iliseretion  as  to  the  coiicliiel 
of  references  before  liiiii  than  that  ^{iveii  to  the  Mas- 
ters of  the  Kiijilisli  Court  of  ('haiicery.  Ami  in  ( 'iiipcii- 
try  V.  WwkI  (18(i:!).  10  (ir.  .■!.')4.  it  was  lielil  that  tlie 
(leiienil  Oilier  applied  to  all  eases  where  aei-oiiiits 
were  directed  to  lie  taken  liefore  the  Master. 

The  settled  practice  appears  now  to  lie  in  Kiifi'land. 
as  it  has  loin;  been  estalilislied  here  under  the  (ieneral 
Orders  (now  Con.  Hides  4l)!l  and  411).  that  under  a 
jiidmnent  or  order  to  aeciinnt  the  .Master  may  iiupiiie 
into,  adjudge  and  report  ii])mi  settleil  acemints  — and 
this  whether  the  .iiidKineiit  is  liy  consent  or  otherwise, 
aiid  whether  the  matter  is  referred  to  in  the  pleadings 
or  not.  Tliat  convenient  practice  is  firmly  grounded 
l)v  the  Court  of  Apiieal  ill  lluhfiil,'  v.  Shiill  (1SS4). 
27  Ch.  1).  1 1 1.  28  Ch.  Div.  111.  and  KiVnihitnth  Lifi'  As- 
siiniiuc  Cii.  V.  .l//cj/  (I87()).  2:!  (Ir.  2:>ll.  and  has  been 
recentiv  apiiroved  of  ill  (Sihsini  v.  dniiliiiT  (Ill(t7).  K! 
O.  I,.  R.  .-)21. 

On  a  reference  to  a  "Master  lie  always  bad  jiower  to 
Ud  into  the  dealiiiRS  between  the  executrix  and  her 
hu.sband  (the  testator)  before  his  ileatli,  and  (h'cide 
whether  she  was  entitled  to  be  paid  for  her  services. 
/»  re  nariirell,  Aixlerxiiii  v.  lloulcrsDii.  17  T.  K.  10(1. 

In  sicirtiii  v.  Flelclin:  18  Or.  21.  it  was  held  that 
til"  ilaster.  under  the  ordinary  administration  decree 
in  respect  of  the  testator's  estate,  had  power  to  take 
an  account  of  timber  cut  by  the  executrix  on  the  land 
devised  to  minor  (diildren.  contrary  to  the  provisions 
of  the  will. 

An  executor  sold  veal  estate  by  aiictimi  for  H:800. 
On   passini?  the   accounts   the   Probate   .Tiidsre    (New 


Till;  I'nWKlis  nr  a   mastki:.  I) 

liniiisttick)  tound  that  the  |iiv,p(.itv  was  n^ally  si.ld  to 
llic  cxi'ditor.  and  that  the  valiio  „'(  the  iiniportv  was 
+  J.SINI.  IIHd,  that  lh,.|',„l,at..C,„uf  had,,,,  i,i,-is,li,- 
t,i,ii  t,>  M.f  as„h.  th,'  .-ah.,  hat  it  l,a,l  p.AV,.,'  ti,  cliai-j.-,. 
th,M.xivut,„Mv,thth,.a,l,liti,i„al$I.IMKI.  AV  Dnhi  Iltilii 
V.  Ilidini. ;!!)  S.  ('.  |{.  |j;i. 

A  .'  ,ilp|„|.i,a  ii,ay  issue,  as  ,,!'  ,■,,„,>(■.  ti,  s,',-,,,','  th,' 
att,.,;  la„ci.  of  a  witi„-ss  h,.f„i-,.  th,'  Mast,.,-.  Ihiinim,, 
V.  .1/,/^,,..  17  l>.  I!.  .-,(17;  18  I'.  H.  IS.-,.  A  .\i,,st,..-  „,av 
i„al;,.  an  .,iil,.|-  f,,,-  ihf  issii,'  ,ir  a  cDimaissiini  t„  tak,' 
the  ,.vi,l,.i„.,.  „r  \vitii,..ss,.s  .,iit  „f  thp  ,j,in.«,licti„n.  //,„■- 
I",  I.  V.  K^cluiTilvr.  no.  I,.  U.  14(1;  Tn,ni.r,„l  v.  //„„. 
','■.  ••!  ('.  I,.  'I'iiiii.s  :i1().  IJiit  hi.  cannot  niako  siicli  an 
"I'li'i-  '■,■  pint,:  MrhniiHiii  V.  Helps.  I!  ('I,v.  Ch.  1!):!. 
11,'  c-aiiii„t  ,ii-ih.|-  a  «it„,.ss  ,„■  a  ]>a,-ty  „iit  „'(  th,.  jm-is' 

''"■' ;  '"  '■"I"''  "ilhii,  til,.  ,iiirisilii-tii,„  t,,  lie  i^xan,ii„.,l 

as  a  witia'ss.    Ciiiiinlli/  v.  Cniiiiiir,  \\t  ( ).  |,.  ){.  ;!(I4. 

.\  party  who  is  ti,  I i',,ss-i.xai,iini.d  ,,i,  his  alii,!,,- 

vit  IS  ,.nt,tl(.il  ti,  i,i,tii.|>  iif  th,.  items  <m  wliii-h  li,'  is  t,, 
h,.  ,.i',>ss-f.xaniini.d.  /,',■  /,„,-,/,  l,.  ]{  2  Kip  (Id.',-  Ur 
'■"<■/■//.  17  1'.  K.  :i7!l.  It  is  i,„t  suffici,.,,!  tn  iiiiorni'hiin 
lliatalltl,,.  it,.|iis,.x,.,.pt  „„,.„,■,., ,l,,i,,.t,.,l  I,,.  ilcAilInn 
\.  Dii/limni.  I,.  J{.  ].■,  K,|.  1(12. 

('11,1, .,■  Kill,.  417  tl„.  ani,lavit  v,.ril'vin!,'  tlic  af,-,mi,t 
and  ■■■■  pn„lii,-ti„r,  „r  tli,.  v,„ich,.rs  is  /iiIiiki  fmic 
evid,.,,,-,.  siilTi,.ii.|it  t„  wan-ant  a  Mast,',-  in  nassinir  tl,(> 

a,-,-(iiints,  nn,|  wh,.|-i.  v„liiiiiiii„iis  ac,-,i,iiits' liav,.  1 n 

passi.il  un,l,.r-  this  l{n|,.,  th,.  piiintiiijr  „iit  ,,l'  on,,  m-  tw,, 
iloins  as  <,h.iocti,>iialilc  was  li,.|,l  ins,iffifi(.nt  ti,  wan-ant 
tho  r(>-oi),.nin,!;-  ,,1'  th,.  ai-ci,iint.  /,;  /-,•  Ciinii  17  I'  |{ 
••!7!);  :;.-)  .\.  TJ.  2(ir. 


Id 
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Din 


(IIAITKK  III. 

)    KkKI'    I'ltOI'Kl!    AcCOlXTS. 


It   is  till'  liouiicliMi  duly  of  all  cxi'ditoi',  civ  iitlii'r 

IrUKttM',  tip  ki'i'p  clt'nr  iiiiil  (lisliiirt   a units  ol'   tin' 

|ii(i|)i'rty  wliicli  l»>  is  ImuiikI  tn  mliniiiisti'i'.     11'.  tlicii'- 

I'liii'.  Ill'  cliiHisi's  to  mix  till'  ai Hills  nl'  llii'  I'stalr  witli 

Ills  iittii  acriiiiiits.  Ill'  raiiiiiit  tlu'idiv   pniti'rt   liiiiisi'H' 

I'niiii    ac iiiitiiiK.  mill    t'liuii   luciiliu'iiii;   tlii'   iiiij;iiml 

iiiiiiks  ill  wliicli  any  pait  nl'  thi'  arniiiiits  may  lii'  iii- 
s('i'ti>il.  it  is  a  iiiiiM'  ilitliiMilt  i|iii'stiiili.  as  lii'twi'i'ii  an 
I'Xi'i'iitiii'  liiiiiiiil  til  priiiliii'i'.  anil  his  pai'tni'i'  in  tiaili': 
Imt  ir  the  paiiiii'is  liavi'  piTinilti'il  liini  tn  mix  tin' 
acTiniiils.  it  si'i'ins  thi'y  nuiiiiit  altiTwa'-ils  nlijci-t  tn  tin' 
priiii;i.'iiiiii:  clrarly  tlii'y  I'aiiiint  iln  so.  in  a  rasi'  wIuti' 
till'  I'.M'rutor  admits  havinjc  h'lit  to  liis  liviii  |iiiit  ot  Ihi' 
trust  prii|icity.  and  thai  tlin  tirin  has  liwii  dcaliiif;  willi 
it.    /■'ri'iiiiiiii  V.  l-'<iiilli\  :>  Mi'i'.  4:1.  17  H.  H.  7. 

It  is  till'  first  ilnty  ol'  nii  ai'roiinlinj;  party,  whi'thi'i- 
an  iiiji'iit.  an  I'xi'riitor.  an  administrator  or  ffiianliaii 
(for  in  this  ri'spi'rt  tlu'y  arc  all  in  tin'  sanir  siliin 
tion)  to  111'  ronstaiitly  ready  with  his  ai-ronnts,    /'rittsc 

V.  (hffii.  I  .1.  &  w.'i:;:;,  jii  H.  H.  i'.s. 

Jii  KiHiiiK  y.  Killiii.t,  2'.)  (ir.  47L',  tin'  administrntrix 
was  disallowi'd  lii'r  rosts  up  to  the  hearing:  when'  she 
had  not  kept  proper  hooks  of  aeeounl  of  matters  per- 
laiiiin;?  to  the  estate.  .•dtlioii,i;li  no  loss  had  resulted 
therefroin.  I'roudfoot.  V.C.  said:  "  I  think  that  tliis 
neijli^eiu'c  in  not  keepine-  ai'counts,  and  where  the  mat- 
ters of  till'  estate  are  left  to  rest  to  some  extent  in 
her  menioiy.  and  on  seattered  nicmoiandii.  is  siilli 
eieiit  to  justify  the  institution  of  the  suit,  and  there- 
fore that  the  defendant  (the  adiniiiistratrix)  mist  pay 
the  costs  to  the  heariue;."  See  also  Siiiitli  v.  Itoi'.  11 
(Ir.  :!11. 

liiit  where  the  aecmints  are  in  fuel  aeeurate.  the 
form  of  them  will  not  sulijeet  the  trustee  to  lialiility 


Ill  TV   Tl 


K^;^;t■  I'iihi-mi  AcnirNTs. 


It 


lor  iMiKls,  m\v^»  till nliisiiiri  li,,.-  Iii..>ii  .IlmI^ 1.  ,„• 

llH»   llCl'll    Sllcll  IIS  to   llcc-Ksitlltl'   |M-,l,-,.C(lillKS    llV    llctioll 

111-  otlii'iuiH...  McMillnH  V.  MiMillnii,  21  (if.'  p.  :i7>l. 
Aii.1  nil  ..xi'iutiir  wli.i  <li«liaws  liis  dutv  li(iii,.stlv, 
liiit  DwiiiK  111  wniit  ol'  Imsiiii.xM  tniiniiiK  lirqis  his  iii- 
I'ciiiiits  liMisi'ly  mill  iiiniTiirHti'jy,  will  mil  lir  ,|,.|invi.,l 
of  Ins  iMists.    11,1111,  r  v.  Wih,,,,.  24  A.  I{.  4l.'4,     In  tlii« 

<-HH.'  thv  Coml  points  out  that  tl vrnitor  «as  hvII 

kiiottii  l„  Ih,.  ti'stalor,  whos..  axriit  lio  hail  I ii  l„r 

si'Vi'li  years  lirfoii.  tlio  testator's  dralh.     It  is  iloulit 

till  \<i  tho  .jiiilK t  would  lia\c  Iktii  as  favouralile  l.i 

the  trusti.c  had  \w  lie™  iiu  aduiinislnitor,  or  othrr 
yiiluntc.r  trust,.,..  S,.,.  al.vo  Smill,  v.  Crm,-,  24  W 
l{.  •)!. 

II  is  til,.  rurth,.r  ,luty  of  tli,.  trust,.,,  at  all  r,.nM,ii 
'il'le  liiuos.  at  tl...  ri.,|ii,.st  or  th,.  ,,..l,ii  ,!„,■  hii.^l    .,r 
,'th,.r  li,.u,.fl,.|ar.v,  t,,  ^iv,.  I'uM  aM,l  m-rurati.  iuf,.riii.-i 
Iron  lis  to  th,.  amount  and  stiit,.  or  th,.  trust  proii,.rls  • 

'""I  l"'i-"iil  liini.  or  his  solii-itor,  to  ius|M.,t  tl„. , ,„iiit^ 

uiul   vimchi.rs  ami   ,itli,.r  ,hM.| nls    ivlutiu"'   to    lli.. 

estate.    .'>'"»/o/v/ V.  /'„)■/,■)■.  Hi  A.  I!.  ."i(;."i. 

Hut  a  trust,.,,  is  mit  Imuud  to  render  m-,ouiils  on 

deiiiaml— only    to   have   tl i    r,.adv    lor    iiisp,.,-ti,,n 

Si,i,/I,  V.  H,„:  II  (ir.  at  pajje  ;L';!.  If  the  li,.neli,.iarv 
rei|uir,.s  a  copy  of  th,.  m.,-ouuts  or  dii,.uni,.uts  li,.  mu.-i 
imy  th,.  u,.,-,..s,sary  ,.\p,.use  liini.s,.|f,  |'„r  it   is  not   fair 

that  such  i-osts  slioiihl  lie  .sa,l,ll,>,|  „ii  t| .«tiiti..  and 

the  trust,.,,  is  n,it  lioiiiiil  to  iui'iir  th,'  e.\p,.iis,.  p,.r>,.ii- 
ally.     (>tll,'ii  V.  (lilhii,  S  |i,.av.  (My,  IIS  |{.  |{.  Jis.     Tli,. 

nil,,  is  111,,  sani,.  wln.r,.  on,.  „f  tl xi.|.utors  is  ii  >,,li 

eitor.     /;,.  I!„s,n„ll,.  Mntfiii   v.   I.ain}>,'.  .",S   |,.  J.   ( 'i,. 
4:!2.     In  l/,iii,l,ill  v.  Ilininir.^.  1 1  (i,-.  :!r,4,  .Mowat.  V.C 
li<.|,l  that   it   was  the  ,luty  ,ir  a  triiste,.  to  render  liis 
a,.,-,iuiits  within  a  rea.soualil,.  time  after  (l,.|iiaii,l. 

Ill  ir  Tillntt.  J.,;-  V.  n'ilsnii  ( |S!(2).  I  Cli.  Sli,  Cliittv. 
■I.,  saiil:  •■  A  tni.st(.,.  is  lioiiiiil  to  ^ive  his  ir.^fiii  ,//„i 

hiis/  proiH.r  inforuiatioii  as  l,i  th,"  iinesli t  of  tli,. 

trust  ,.sliiti..  1111,1  wlii.iv  the  trust  estate  is  iiivesteil  ..n 
mortfra.ni.s.  it  is  not  sullieient  for  tlii'  trust,.,,  mi'i-elv 
to  sa.v.  •  I   hav,.  iiiv,.st,.,l  the  trust   inoni.v  on  a  niort- 
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u'lii,'!'.'  lull   III'   iiiii"!    |ii'iulni'i'   till'   iiiorlKiiKi'  il 1^.   ''ii 

tliiit  till'  (i-7i(/  </»!■  Iiiisl  iniiy  tlii'i'i'hy  asri'itaiii  tliiit 
till'  tnisti'i-'s  stati'iiii'iit  id  I'lii-ri'i-l.  Hint  thi'  trust  I'stiitr 
is  sii  iiiM'sii'il.  Till'  Ki'iii'tnl  mil'.  IIh'Ii,  is  wiiiil  I  '  \r 
stiili'il.  Hint  till'  Inistri'  iiiiist  i;ivi'  iiil'iii'iiintinii  tii  liis 
ri^hli  iillr  Inisl  MS  III  till'  ill\'i'slllli'llt  111'  till'  Inist 
I'Slull'." 

'rill'  iii'iili'i't  nr  ii'l'iisiil  III'  II  tiMisti'i'  III  nivi'  |ii-ii|ii'r 

iiil'iii'iiiiitiiiii.  111'  III  k    'p  |iiii|ii'r  II mills,  iiiny  ili'piivi' 

liiiii  III'  his  I'lists  wlii'ii  ;lii'  iii'i'iiiinls  iiri'  lii'iiiK  piissi'il. 
mill  ill  siiiiii'  riisi's  limy  I'vi'ii  siiliji'i't  liiiii  In  llir  pay 
liii'iil  111'  ciists.     Si'i'  iiliili'i'  ••  ('lists  111'  till'  Aiiilit." 

.\ii  I'xi'i'iiliii'  wliii  ri'l'iisi's  111  '/\\r  an  ai'i'iniiil,  m-  In 
pass  his  arriiiints  wlii'ii  ralli'd  iipnii  In  iln  so.  may  lii' 
ii'iiiini'il  t'nim  his  trust.     Hi'  llniinl.  4  (I.  \V.  \.  Tl'II. 

Ill  a  lasc  whi'ri'  priii'i'ciliii;,'^  I'm-  acliiiinistralinii 
"I'll'  ri'iiilrri'il  iii'i'i'ssary  liy  thi'  irmss  iiiiil  iiiili'I'i'iisilili' 

iii-uh'i-l   111'  Iriislii's  111  ili'iivi'r  a miils.   Farwi'll.  .1., 

niiii'ri'il  till'  iji'l'aiilliii^'  Iriisli'i's  In  pay  all  tlii'  msls. 
iiii-luiliiij,'  Ihi'  i-i.sts  111'  taliiiif;  anil  vmii'liiii};  llii'  ar 
i-iiiiiils.  Ill'  al.sii  hi'iil  that  tin'  rr.li'  h'iil  iliiwii  in  11,'in'ti 
V.  rust,;,  7  licav.  :!4H.  (14  I{.  |{.  IIS,  thai  Irusli'i's  an- 
always  allnwi'il  llii'ir  insls.  chii's  not  ri'pri'si'iil  the 
iii'mIi'iii  ]irai'lii'i'.     hi  n-  Sl.iniici   (11)114),  I   Cli.  :.NI). 


('II.MTKK  IV. 

AVini  Oit.-iiiKii  Til  I'.vs.'j  ,Vc(  iirxrs. 

Siirrii.itati'  C'imrl  Rule  Xii.  1!)  proviih's  tliat  oxi'cii- 
liirs  anil  ailiiiinislralors  sliall  within  a  pi'riiid  nl'  I'iK'h- 
li'i'ii  iniinths  al'tor  fjiaiil  iiiaili'.  and  smmiT  il'  llio  .ludgi' 
siiall  so  direct,  pass  llicir  aci'oiints.  This  Kiili'  is  now 
\irtiially  abriisatcd  by  si-ctiiiii  72  <>(  Iho  Surroftati' 
Courts  Art,  wliicli  iirox-idos; 


'mTW 


"Mil   Hill. II, I. II    I,,    |.  (,,.,„    ^  |,  |., 

I  It    NrilliiT  an  ,\,.,-iili.r  III,,'  „i,  ii,|i,ii,i„in,t..r 

>lNil   \,v  ,v,|uiiv,|  Us  i„iy  Ciurt  In  r |,.,-  „„  nivnniii 

:"    'l"',l""l"'riy  .11-  I,.,vas,.,l.  nllirnvis,.  limn 

i.viiii  inviMilniy  ll,i.ri.i,r,  „|  ||m>  inst,,,,,' •  ,„i  I,- 

hull    III    Ml,,,,.  |M.|M„|    i|,|,|-,.s|,.,|    ii,  Mllll    |llo|M.|l\    ,.,■ 

"'  »  ■■■•'■'lil'-r- ..r  II ,.as,.,l ,■^ll„||s,l,•h  ,.v;.|.„- 

l"ii-  "f  ailiiiiiiislratiii    lii.  iillii.|«  i-i.  .■„Mi|iillalilr   in 
iwi-iiiiiit  lii'l'iir..  aii\  .IniJKii. 

IL'l   This    srrthiii    .sliajj   „|,|,|v     ii.iiwiihstaiiiliii- 
iiii\  |ini\  isiiiii  1,1  II, |. , ■nulla  IV  nf  aiiv  liumj  ,„■  ^....m 
ilv  li,.n.|i,r,„,,  ;;iv„,|  I,,  ||„,  ,;,v,,.|||,,;-  ,,,  ailiiMiiiMin 
tiir. 

Ill   Mm,/, I  V.   //,„)    (l!P(l|),  J  ((.    I,     i;    ;;|,|    ,,    „.,^ 

'"■'''  """  th,..lii,la: 11  Siirniuaii.  Ci,,,,,  |,,„|  „;,  |„,„;,,, 

'".I"''"-,  ',      ' t«  "!■  II"'  J-'Uiiniiaii  „!■  an  ,i,r„i,t  „,, 

l'"i»t,',l  liy  si„.||  (•„„,.,.     S,','t|„ii  71   „)'  ,|„.  Siiir,i.',',t,' 
'  "<"■<"    A.'l    mm-    i.i'„vi,l,.s    I'lii'    ih,.    aii.jil    „r    siirli 

ii'-i'"iiiil''.  iinil  Ihi'  ili'i'isiiiii  is  now  „!'  I I'l',,., 

It  was  loi'iiii'i'lv  hclil  Ihal  an  cni'i'iii,,,-  «|ii,  was  al-. 
"  "■"■"'"'■  ""'I''''  llii'  will.  ,-„ul,l  ii„|  III.  ,i'i|,iin',|  ,,, 
puss  Ins  accniiiils  in  th,.  Sni'i'iiiial,.  Cinnt  ,,r  hj.;  ,|„.|i 
Mi.irs  lis  Irnsli'i'  as  ilislin.-t  rnin,  his  .|i'aliiii;s  as  ,'M'iii 
l"i'.  This  IS  alsi,  iiiiw  pi'i.viiji'il  r„i'  in  s,.,'li„ii  Til  ,,f  ||„. 
■\H.  linl  ••  inisl,.,'  ••  in  this  Act,  »m|  in  s,','li„ii  ilT  ,,,' 
III.'    Inisl,',.  Ai'l.  a|,|,li,'s  ,ii,ly  l„  an  I'vpicss  IiikIi.,. 

H.„'  install,;,'.  Ih,.  pnsit |' a  sni'viviiiH'  pailni'i'  ini 

|i"si's  I'l'i'lani  niiJmatiiins  ami  iliili,.s  «l,i,.|i  an'  in  llii'ii 
imtniv  Ihlni'ian  :  lail  it  is  niit  .'vcrv  „ii,.  «l,„  is  sni, 
.li'cti'd  tn  Ihi's,'  „lilii;atii,ns  anil  ri'stniints  h  In,  ,'aii  rlaiin 
•"  !"■  11  liiist,.,'  anil  I'litilh'.!  t„  th,.  pi'ivil,.fr,.s  „r  a  tni:. 

U'l:    l.iiiiiiish.iH-  V.  l.hiiifi-^hii,,'  (iinj),  L'l;  ().  I.,  i; 

Till'   n'pn'si'iitativi's  i,!'  a   il .asi'ii   inlininistiali.i- 

""'>. ' "iiipi'M.'il   to  airount  at  th,'  install.','  of  an 

.•iilnnnisti-atiii'  ,/,■  /,„«;,.■  „„„.    }[rl.ni,i,n,  v.  //,.»■,„■,/   M 

''1--  li."^.     Hut  an  a.lininistiatiii'  ,/,■  h,„iis  „„i,  ,■» ,i 

i-niiip,'l  till'  n.pi'i'scntalivi's  „i-  sni'i'lii's  „r  a  iin.il|.,'r. 
sor.  wlms,.  ,ini,-i.  ti'nninat,',]  l,y  il.'ath.  tn  ai'i'niint  will, 

-M  Olin,  M.  1 ,,,.    |i„|  s,.,'  ./„„,.,,  V,  M;,oI,i,.  411  S   P  Ml ", 
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In  Uilrhie  V.  Uees  (1822).  1  Aild.  Kco.  \-,S,  it  was 
liclil  that  tlu"  representatives  of  a  deceased  adminis- 
tiator  with  the  will  annexed,  nltlioUKli  nc>t  at  the  same 
time  those  of  tlie  first  testator,  were  linbh'  to  he  ealled 
upon  I'or  an  aeeiinnt.  njmn  a  reasonahle  presumption 
heinu-  laised  that  any  part  of  the  effects  of  tlie  first 
testator  had  reached  their  liands.  And  this  withcnit 
administration  dc  haiiis  iioii  l)ein>;  j;rante<i. 

So  the  executors  of  a  deceased  executor  are  com- 
pellalile  to  pass  th<'  accounts  of  the  estate  of  the  ori 
fiinai  testator,     (i/tic  v.  I.iittrirll  (IS24).  L'  Add.   Kcc. 

.\n  attorney  wlio  tal<es  administration  in  tlie  name 
of  another  may  he  called  u|ion  to  pass  his  accounts 
at  the  instance  of  the  latter.  lUdlei/  v.  Ilrisloitr.  '1 
IJoliert.  14.").  So  an  administrator  ilminilc  iniHiiiildtf. 
althongli  his  ailministration  lias  ex|iircii.  Taiiliii-  v. 
Xriii.iH.  I  I ,  1."). 

A  ces.sate  or  secoii<lary  administrator  may  call 
upon  the  original  adininisfrator  to  pass  the  accounts. 
/lullinfoii  V.  /Icllirr.  2  Lee.  'ol. 

One  of  two  executors  may  lie  called  npon  to  jiass 
his  accounts  at  the  instance  of  a  co-executor  who  is 
also  a  residuary  l-uatee.  I'aitl  v.  Xetllcfdicl.  2  .\d(i, 
Kcc.  2.*J7.  There  seems  to  he  no  reason  why  one  of  two 
or  more  executors  nii^lit  not  snhniit  his  own  dealings 
with  the  estate  for  approval,  independently  of  the 
ot''"r  or  others.  I'er  .MacLennan,  .r..\.,  in  ( 'iiiniiiifitoii 
\.  iiiitiiiifiloii  (l!«ll),  2  (I.  I,.  [{.  |i.  .■)!().  But  seimrate 
accountinjfs  liy  ditt'<'rent  executors  slicmld  not  lie  en- 
couraged.   Ill  re  Siiiilli's  Ksliilc.  HI  \.  Y.  S.  111:!.'). 

An  executor  who  is  a  minor  cannot  he  comiielled  to 
account.  The  interference  of  an  infant  named  as  an 
executor  is  spoken  of  in  some  cases  as  a  wronjr:  hut 
the  W('if;ht  of  authority  is  aftainst  his  lieiiij;  liable  to 
account.  In  Whilmorv  \.  WelilA  Vcrn.  :i2(i.  a  testator 
ni)])oiiited  an  infant  son  to  he  executor  npon  cominj;  of 
UKc.  The  Lord  Keeper  said  that  he  could  not.  until 
he  liecame  of  ajte.  commit  a  devastavit. 


Wll(]   (IBr.lCKr)   T(]    l'A(is   ACCOrXTS.  ],-, 

hx  niHdniarsh  v.  S„,ill,„ate.  r,  R„ss.  .•i24.  letters  ol' 
a'lN,„Nstrat,„M  wrv^rant.-,!  to  tl„.  wi,l„«-.  irn.jrnlavlv 
SI.'  Ih.!,,!,'  ,„„l,.r  „..',..  Tl„.  letters  were  reealle,!,  aii,! 
..Iter  .she  l.eeanie  „f  a«e  were  aKain  ^'rante,l  to  l,er 
iPKUlarly.  In  ,|i,-eetinK  an  ace„i,nt  the  Cinrt  .listi,,- 
ffuishe,  l„.tween  what  .-anie  t„  her  hands  l,e|„r,..  ami 
«liat  alter  sl„.  l.eean.e  „r  aKV.  These  eases  were  f„l- 
"«■;■'."  .\„.s./,  V.  .1/,./,-,,,.  ,:,  ,,,,  247,  a,„l  it  was  hehl 
111.  t  the  exeeiitnr  having  lieeii  a  Miiiior  his  ..state  was 

;,';"  ''"'•'"  '"  '['•'■"""f  '■'"■  tl state  ..,„Me  t„  his  han.ls 

Hi.,  san.e  rule  apjilies  t„  an  infant  ,.v,.,.„l..r  dr  s„„ 
"III.    )  oiiiifi  V.  /'v/r/.s.  1 1  Ont.  li.  ,-,.i7 

''''";. *'"<;t  <!»>;,  tl...  ..x.mt.ix  is  entitl..,l  t.,  th,.  wh„h. 
st.it..  I„r  her  life  ,l„es  not  exens,.  her  rr.nn  lailnre  t., 

I.        n'^  tl";  <;l'aw.s  a^^ainst  li,.r  an.l  th,.  alhnvanees 
t<    hei,  an,l  .s,.ttl,.  between  all  parties  in  int..rest   i„»t 

•I/"' " ('//  X .  Mi(  rei'ii/,  ,-)7  .V.  J.  I.^,,   o^; 

In  Kansas  it  was  hel.l  that  th,.  l-nlhate  Court  has 
|m«ei   1  ,  eonipel  -m  exeentnr  win,  has  resifrn,.,],  l„v„ 
■.■in.necl.  „r  wl,.,s<.  letters  hav,.  l.een  r,.v.,k<;i.  t,,    as 
Ills  aeeounts.    lf„,l,„„  ,..  Ilanatf.  (11  V.  7:17      S,    an 
j"l""n,strat„r  whose  ap, ,tn,ent  has  1,,.,.,,   r..vok 

a... Mint.    ./,.„/,/„.  ^•.  Jn,!.h,..  7(1  Law  T.  Rep   1(14 

Sur,.ti,.s  „n  the  hon.l  .,r  an  a.iniinistratoi-  ..aniiot 
-•..nipe    an  aeeountinj?  I,y  their  prineipal.     /;„„„,//  v 

M™;::^"  ''•  '■ ""' "'"'""  '■  ^""'--'^^ 

An  ,.x,.entoiw/,.  .„„  l„rl  may  1„.  <-.,nip,.lle,l  to  a,- 

'"  V  n  ,";n"""'  '■  ''■'"'■'■•  -"  -^'i''''-  -'«'^  /'"'■'■  ^■•  fair 
siL-ns  1;.  .       r*  ""  "'""■"""'  '"■  «''"""istrat„r  who  re' 

7Z-:;.my!T\ir'"'' """'•""■'■  "-"■'■"  ^■ 

Where  an  exeentor  or  administrator  ,lies  witlnmt 
lay.a,.  passe.1  his  ae..o„nts.  it  is  for  his  own  repres,." 

t._.  s,.ttle  the  a..eo„nts  of  the  decease,]  representative 
A"",.//  V.  Soirrll.  -2  Ife.  7',-.  h,  „■  Clarl,.  10  \   ^•  ^-t' 
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AltlH)iif?li  an  <'X('<'iit(ir  may  be  ('iitircly  n'lii'vi'il 
t'roiii  his  ()hli;;ati()ii  to  account  by  tlic  ti'rnis  ot*  the  will 
i.Mdider  V.  lldiimaii.  Hi!)  Jll.  oSG),  lie  is  not  so  relieved 
merely  because  tlii'  will  ^\wi  liini  absolute  iliscrelion 
as  to  the  manajtenient  of  the  estate  (//nn  i.vo»'.<  /-.'x- 
Idlc.  12  Pa.  Co.  C't.  ;!SS),  or  allows  him  a  specific  time 
in  which  to  settle  the  same.  YoHtuf^s  Kstntf,  1  !*a.  Co. 
V\.  .')i:!, 

Hy  The  t'harities  Accounting  Act,  1!)1.").  cli.  1')!.  •") 
(ieo.  v.,  where  nnilcr  the  terms  of  a  will  or  a'.iy  instrn- 
ment  ill  writiiif,'  any  iiroperty.  or  any  risht  or  int<'ic'sl 
therein  or  tlie  jiroceeds  tliereol".  are  e-iven  to  or  N'ested 
in  any  person  as  executor  or  trustee  for  any  religious, 
eilucationai.  cliaritabh'  or  i>ul)lic  ])urpose.  he  is  re- 
<iniro(l  to  give  notice  thereof  to  the  Attorni'v-deiieial 
and  to  the  Official  (iuarilian.  and  to  the  person,  if  any. 
desifjiiated  ill  the  will  or  instrument  as  the  beneliciary 
under  the  be(|nest  or  pit't,  or  as  the  person  to  ri'ceive 
the  same  from  the  executor  or  trustee. 

The  Act  applies  to  wills  executed  before  the  pass- 
ing of  the  .\ct  as  well  as  to  wills  subseipiently  exe- 
cuted. Tlio  notice  above  referred  to.  in  the  case  ol'  a 
gift  by  will,  is  to  be  given  within  one  month  al'ter  the 
deatli  of  the  testator,  and  shall  state  the  nature  of  the 
property  coming  into  the  possession  or  under  the 
control  of  the  executor  and  shall  be  acc(niipanied  by 
an  attested  copy  of  the  will. 

Whenever  rc(|uired  to  do  so  by  tile  Attorney-tieii 
eral  or  the  official  (iuardian  the  executor  shall  submit 
the  acccmnts  of  bis  dealings  with  the  property  cmiiing 
to  his  hand  to  be  passed  and  examined  and  auilited 
by  the  Judge  of  the  Surrogate  t'mirt  of  the  I'ounty  or 
district  in  which  he  resides  or  in  which  probate  was 
granted.  If  tlio  executor  refuses  or  neglects  to  comply 
with  the  ])rovisioiis  of  the  Act,  or  misapi)lies  or  mis- 
approjiriates  any  such  jiroperty,  or  fails  to  airily  il 
in  tlie  nianner  directed  by  the  will,  the  Attorney- 
(ieneral  or  the  Official  (iuardian  may  apjily  to  a  Judge 
ill  C'hambors  for  an  order  against  the  executor  as  .<et 
out  ill  section  (i  of  the  Act. 


l'lir.lc;KM   T(i    IM,:, 


I'lllUI 
('<Mllll'il    to   lllilk. 


autlii 
('  rule 


llh.  I 


n'iit('naiit-( 


fcspc.tiiijr  prjicti 


oviTiiiii-   in 


.111.-,.  „„.,.,  ,       ■  ■■-i"'iiiif;    inicticc  anil  pi-,„.o- 

<iiin'  iipiin  pissiii"'  1  ii>  ■iccii...*  -     1- 

iiw    1   .        I"  ■'",->  111!   .iK'iiiiiiis  III  an  cxi'ditdi- uiiicr 

i;.M.|.t  .i.s  otlii.nvisi.  p,„vi,l V  ,i„.  ,{„|„,  ,1 

It  «-,II  l„.  „„ti,.,.,l  timt  tl.o  AH  app|i,.s  wl„.,.o  aiiv 

l'"M'.   Ill     (4)    pilbhc   Jill,p„s,..  ' 

In  OlUun,  )■  M.  r.  A.  v.  r,/,,  „f  omnra  (U.K.,,  20 
';,•,"■  'J'"'  "»■  "1™.""*;  "1-  fl.o  woril  '■  p„rp„«.s  - 
.'s  .  ,.i,,ssi.,|.  By  til,.  |.laii,tit1-s  iniMirpo -atii..  \,.t 
'"•;;•'"'" *--"-'■•   — MW.tfnin,  taxa.i„n-s;i;,,.l 

■  s     .■Slim,..,.,.,,,   ,,|,i,, ,y  and  n..,lfo,  the  pu,.p,,.,: 
!"■  a.ss,„.ia.i„„.  ■     I,  „,„  „,,,„,  „,„j  ..  '       „ 

""■■•  ''yiH.nyn s  with  tli,.  xv„i-,l  ••  ,.l,i,.,.t  "   ,.,„    ;„  ti 

r;;;-^ir :;n.i,. A,.t,  Ki,,„,.„....r..ii;;:!:,: 

aiiil  pn,.p„,,.  „,„  ,„„  ..,y,„„|„^,i,,„||,  ,„, 
"ti.i.iviM.  .syi,,.„yii,„„,.  a,i,l  tlR.y  aiv  ii„t  tLi-nis-  i,!'  art 
I  M.|.  n„  ri.a.>^oii  I,,,-  l„,| ^  ,|,,,t  „,„     ,  ,  ; 

"l.,l  It     ,1       tin-  th,.  «„i-k.'     Tlii.n.  is  111,  ,.„s,.  that  ]  i-an 

'  ,::r;T-'"*^"': ' «"f-pufposi.s;'';;, 

II.""').  A.  (  .  .,,,4,  sh,.,v  li„„-  ]■„,.  ,i,„  „„.,,„i„„  „,.  ,,,„ 

t     ist  „t  tho  |.,„-p„i.ati,„i  ,s  ,l„n,.  f„,  till.  p„rp„s,.s 

iiifr  liiTi.  IS  any  ni,iri.  n.strii-ti.il." 

RKU,:,.,rs   IV,:,.„sKs_A  ImiKHn.  f„,  th,.  sLssi,,,,, 
'"  "  '^"'"'■•'.v-s.-l 1  anil  ,-,.|lKi,H,s  l,.,.tni-,.s  is  r,,,-  ••  '..."i. 


IS 
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cioiis  purposes  "  altlioufjli  (iccasioimlly  iiswl  for  tnirs 
and  otlHM-  hcnevolciit  purposes.  Cimn  v.  I- irst  .  'esh. 
Chiinh.S^  rn.  St.  48.  _  . 

Witliiii  nil  i-xi'iMptioii  law  a  youii.s  men  s  Christian 
nssociatinii  was  licld  not  to  li.'  a  religious  corporation. 
Matter  iif  h'tui.  '•'>'  -M>«'-  (N'-V.)  o:!-- 

When  rcliKions  hooks  or  rcadiiif,'  aro  spokon  of. 
those  which  t.Mid  to  promoto  tlic  r.-lision  taught  by  tho 
Christiau  dispensation  must  ho  considered  as  referrec 
to  unh'ss  tlie  meaning  is  so  limited  hy  associated 
words  or  circumstances  as  to  sliew  the  writer  had 
reference  to  smne  other  mode  of  worship.  Simpson  v. 
Wclroiiir.  1-1  Me.  'm.  :!!>  Am.  Rep.  349. 

An  examination  of  the  KiiRlish  law  will  he  foun.l  to 
estahlish  that  Christianity  in  Reneral,  and  not  simply 
tiie  tenets  of  particular  sects,  is  a  part  of  the  Cmnni<m 
Law  of  Ensland.  Piiiifile  v.  Snpanee.  4.,  V.  I .  K.  -So. 
In  I!ni.  y.  Dkhmt.  24  O.  R.  2.-)0,  the  Court  hehl 
that  tlie  Church  of  T-atter  Day  Saints  is  a  "  ^eliKious 
dencmiiiiati.m  "  within  Ww  meaning  of  sec.  .  (n)  ot 
the  Marriage  Act.  "The  statute  does  not  say 
'  Cliristian  •  hut  ■  relisious.'  If  it  said  '  Christian  it 
would  exclude  .lews.  The  fundamental  law  of  the 
Province  makes  no  distinction  hetween  clmrehes  or 
denominations."  . 

\  he(,uest  of  a  sum  of  money  to  he  paid  t.>  N.  W . 
for  the  use  of  a  named  church,  the  sum  to  he  expended 
hv  him  in  the  l.cst  mann<.r  calculated  to  advance  the 
vrincit.les  of  th..  clmn'h,  was  hehl  to  he  a  ,.ood  .•hari- 
tahle  he(|uest  for  the  advancement  of  rdiffum.  lie 
Johiisiiii  (lOO:!).'  <>.  Ti.  R.  4.')!>. 

Knrc\TioxAi.  PraeosKS.-  A  statute  exempted  i)ro- 
p,rtv  used  <.r  appropriate.l  f(0-  educational  purposes. 
It  was  hehl  that  a  farm  ui.on  which  was  a  school,  the 
scholars  in  mhlition  to  attending  school  hemg  re- 
,,uire,l  to  work  on  the  farm,  ami  the  products  ol  the 
farm  heing  ai^plicd  to  the  maintenance  ol  the  school, 
was  exempt.  The  Court  saio .  "  The  purpose  '.f  the 
plaintitTs'   incori.oratioii  was   the  education  ot    lioys. 


"■Mil  (1I!I,H;K]1   T(i 
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in 


'.r^z.;;:';;;:;:,:;;;:':';;:^";---"'-  ""- 

.Vrf,.,„/,,(.™,i«j,„,.iV„    ■     ■'"■"" '-"■ 

It  is  .i„iii,iriii  ir  ■■  ,.,h„.,„i,.,i^ii  -  is  i„.i- f.1  h,  ,i„. 

f,<.v...j.    Ill  ir  (  in!  hiii/iiii'cif:.  iHist 

ii<.   I-,„«l,sl,   (•„.,„„„  ,„„,    f,,lan,l   IJ,.vo„uo    \,,t 
'*■'•     '."l"'.^"''   »   'l'>t.v   up„„   ,„.o|„M-tv.   s„l,i,vt   to   .„ 

'■x""M.t.o„  „,  n,v„„,.  ,„■  |,,„,„.,,v  ;vi,i;.i,.  „    ,  i,  °„; 

'  '     '"    l"""">'""i  "!•  (Mlucati,,,,.  lit,.,-at,in. 

'!"■  .S"<'.ot.v  was  f.„.  ,1...  p„,p,„,  „(.  „|„„„r  „  ""        ; 


20  KXKCITdlis'  AClcirXTS. 

liclil  thtit  till'  |iiii|)city  (lid  nut iic  within  the  <'Xi'in|)- 

ti(in.  ••  Till'  iimintcnnncc  nf  n  lioily  cil'  |)r(if<>ssi(iiiiil 
men  with  ri'ccijiiiizwl  piivili'^i's  .  .  .  and  the  ohjcct 
whicli  tlic  Sdcicly  has  in  view  is  not  ('(Incation.  litora- 

turc  or  scii'i hnt  that  In'  shall  hcconic  a  nicnihiT  of 

till'  Soricty  in  order  to  jiractisi'  his  pnilV.ssiiin  as  a 
wi-iti'i'  to  llic  Sifinc't."  Sncii'lii  (if  W'lihrx  In  Ihf  Sifiiiel 


.  r. 


Inland  Itcrt 


14  Hctt.  (Sc.)  :!4. 


fiinniissiant'r,* 

This  was  I'ollowi'd  in  In  rr  Ciril  Enfiinrris,  V.)  Q. 
r..  I),  (illl,  l-'O  Q.  15.  I).  (Ul.  where  it  was  held  that  the 
properly  ol'  tin'  Institntion  of  Civil  Knf?ineprs  was  not 
eiititleil  to  till'  henelil  of  the  exemption,  hecause  it  was 
))ropi'rty  aiipropriated  and  applied  not  lor  the  |)nr- 
]iose  of  general  edni-atioii.  hnt  for  the  promotion  of  a 
particular  hranih  of  knowledge  in  order  to  enahle  the 
nM'inhi'rs  of  the  institution  to  jiractise  with  more  sne- 
eess  the  profession  of  a  eivil  ennini'er. 

Jn  any  satisfactory  system  of  education  it  is  nei-es- 
sary  to  i)roviile  for  hoth  the  nu'ntal  and  hoilily  occu- 
pation of  llie  studi'iils.  and  a  ),'ift  to  the  piverninR 

liody  of  a  scl 1  for  orftanized  flames  as  a  part  of  the 

daily  routine  id'  the  scholars  is  a  ^'ood  cliaritalile  lie- 
i|Ui'st  for  eiUiciitiomil  purposes.  In  ir  Miiiiiilc.  IIH.'). 
2  Ch.  ■-'S4. 

Cir.MiiTAiii.r.  riiU'osKs.-— In  its  (iresent  usa^e  the 
term  cliaritalile  |mrposes  is  so  Uroad  as  to  include 
almost  everylliiiiK  which  tends  to  iiriuiioto  the  physi- 
cal or  iniiral  welfare  of  men.  provided  only  the  distri- 
liution  of  lieiictils  is  to  he  free  niid  not  a  sourci'  of 
jirotit.  In  respect  of  fi'ifts  and  devises,  cliaritalile  uses 
and  purposes  may  include  not  only  the  relief  of  the 
jioor  liy  alms-fiiviiif;  and  the  relief  of  the  indigent  sick 
and  of  homeless  persmis  hy  means  of  hospitals  and 
asylums,  hut  also  religious  instrnction  and  the  support 
of  chnrclies.  thi'  dis.semination  of  knowledge  hy  means 
of  schools  anil  ciilleces,  liliraries,  scientific  academies 
and  imi.seuins.  the  special  care  of  children  and  of 
jirisoners  and  I'eleased  convicts,  the  henetit  of  lianili- 
craftsmen.  the  erection  of  jinhlic  Imildiniis,  and  re- 
i-lamation  of  criminals  in  penitentiaries  and  rcfonna 


iiiSpiii 

„  i,„:     f '■'■"""'  ""■>>  o,,,.i,t  ,„  I,,,,,  ,„„,„,,,  „,„., 

''  tiK'  l""ir.     Ill  ii,.|t  i,.|.  „!•  ,1,,,^,,  .    .  "" 

i;;;s;':3H&=V;::;i*:,,:{-;; 

Tin.  Stiitiito  of  Klizal„.tli  ,.iu,iii,.,,„,.s  th,.  r„llowi„.^ 

imvoiis,  ,.i,„s„„„vs.  ,.,iiiiH,..    "ill  L'  ™^:L,r"''^' 
">'-'i"'-n,ip,.HVi.i,i,.ii,,,r,,i.,,,,:^tH;o   f:;-;^^ 

":;;f':;;;.:;.'«^;:'::.;.^;^^;':v-:',:-;- ^"^ 
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"  Kiftct'ii^,"  or  tiftoi'iitlis,  WHS  a  tiilmtc  or  imposi- 
tion ol'  money  anciently  laid  nenciully  upon  citii'S, 
lioi'onKlis,  etc.,  tliiduviliout  the  whole  realm;  it 
nmouiiteil  to  a  fifteenth  of  that  which  each  city  or 
town  was  x'alued  at,  or  of  ever\"  man's  personal  estate. 

A  collection  of  Kn^lisli  cases  shewing  what  are, 
and  what  are  not.  charitable  jiifts,  will  he  fonnd  in 
Williams  and  .farnuin. 

A  devise  of  real  estate  to  a  hishop  for  the  nse  of 
his  diocese  is  not  a  devise  to  a  charitahle  nse,  because 
it  ma  be  applie<l  to  ob.)ect.s  that  are  not  charitable. 
He  iicVaitleii.  28  ().  R.  (!H).  N'or  is  a  direction  to 
executors  to  dispose  of  an  estate  as  the  ministers  of  a 
certain  church  may  see  fit.  Vaiiciitt  v.  Held,  3  U.  C.  R. 
244.    See  al.so  Re  Kiiiiieji  (liMKi).  (>  O.  1..  R.  459. 

But  jiifts  for  religious  purposes  are  within  the 
term  "  charitable  use  "  in  the  Mortmain  Act.  Re 
liunett  (lilO,-)),  KIO.  I..  R.  .'WT. 

A  devise  of  land  to  the  trustees  of  a  school  s(  ■•tion, 
on  which  a  teacher's  residence  might  be  erected,  or 
that  miKl't  be  rented  for  the  benefit  of  the  scliool 
fund.s,  is  for  charitable  purposes.  Silln  v.  Warner,  27 
().  R.  2()fi.  So  a  be(pu'st  to  be  expended  in  luxuries  for 
the  members  of  a  ecmnty  ll(mse  of  Refuge:  /»  re 
Briiini,  32  ().  R.  323;  and  a  becpiest  of  money  to  a 
numicipality  for  the  benefit  of  )io()r  l)oys  anil  girls 
between  (i  and  1 1  vears  of  age.  Re  Rutteraliall,  10 
O.W.R.  !»;!.•!. 

A  beiincst  of  money  to  promote  temperance  legis- 
lation, being  for  a  lawful  public  and  general  purpose 
and  not  contrary  to  morality,  is  a  good  charitable 
legacy.  Fareirell  v.  I'areiiell.  22  ().  R.  .")73.  And  a 
gift  to  promote  and  protect  citizens  of  African  descent 
in  the  en.joyment  of  their  civil  rights  is  a  gift  for 
charitable  pnr])ose.s.  I.euis  v.  Doerle,  28  O.  R.  412; 
2.')  A.  R.  2ll(i. 

See  the  very  recent  case  of  In  re  Verrall  (1910), 
1  C'h.  KHI,  for  a  valuable  discussion  as  to  the  meaning 
of  "  charitable  purposes." 


will)  nHI,i(iKII  TO    V\>i»   AC(  111  XTS.  J;' 

IVbi.ic  l'r,„.,«K«.-"  I>,|l,ii,.  ••  „,„,  ..  .„,  ,, 

s.Mn..  ,„i,..s   U.S...I   „s   .sy„„„yn.„„s.      |'„l,|i<.   is   „,,,,|i.„, 

n..,Iy   tn   ,l,at   whi..|.  ,.„n,.,.n,s  all   t .i,i...,  s'     , 

: :  ';r"''7- ".,"";  ^m.-.  «i,ii.. .„,  i,,,.,,,,,.., . 

<'>'M.nl    Kv      J8.     |„  ,|„.  1„„   „!■  ,„xati..n.  i„..i„ 

-  ""min   ..(,..   ,l„s  is  a  t.na  „r  .•lassifi,.ati„„  ,„  .lis  i 
f  ;  ;  "' '•"-'^'■"■■  «''i"l'-  ■■•-r,li„«  ,„  s,.t,l..,l  asa«., 

th,.  l,k,.  usuKO,  a.-.,  left  tn  prival,.  i„t..n.st.  in,.linati,„; 
or  liberality.    People  v.  .SV,/,.„,.  I'd  MiW,   :,^;J' """"""• 

r  f..  s  t.   tlu.  pur,H,s,..s  „,„1  i,„..,„  „!■  „„,  „.„,,  ,,^  ,,„.     • 
.0  b..„om  of  tl„.  p„|,|i,  i„  ,,.,„.,„|^  ,„,  „,.  J^^ 

liv'y;::;!.;;!:™ "'"■"•■'"•'•■" »*,.,.,..,„.„„.„,  ,.r 

.  I'livi.iK,  liKlitiiiK,  Mi.li.iiiiiK  and  iinproviiiK  >'U;;'U 
"  »  tmvM  «,-o  p„l,|i..  ,„.,.,,„s,.s.  .,m,.-(Ll.  V.  kstMo 
"  llan.  att;  -m  R.  R.  (;48.  T.,  I.„il,|  barra.-k.  «  ,  1,; 
a  irnhh,.  p„,.p,,s,..  ,,„,  „.,t  ,.„antal,l...  /W  .[.ss,.  1,  , 
«"/«i.'  V.  Mcfh-rmol.  :!  I,  I{.  d,.  ,17,;  "'"■ 

Iratinn  .,t  «„t,M-  t, s„p 1  |,y  ,|,„  ,,,„„„,  ,.,  „. 

I.  Mayor's  off,,.,..  ,.„y  hall,  ,.„...  „,,.«  not  wator  s„p 

•n     '";,'?"'■'"■  l'"n"..«.'s.    Tlu.  Court  1„.1,1  that  l.v  ,h„ 

'i ',!:;"■  ''"P'"'''^-  "•■'  ""■•^  Me.1.  was  „,,.ant  for  th.. 

Mn<,.rsal   ,m,l„.   an,l   not    I'o,^  *„lv  a   portion   „r   it 

m  irHiiktiirt  V.  r»//,.   (Kv.  ]!)|.4)    s''  S    W    U,.„ 
")0H,  ,,  was  lu.1.1  tlnu  th,.  t..rn;  .MV.  M,M,.  p;„" '.'; 

"K'nnt  tl„.  sain,,  as  ••  lor  Kov,.rnn„.ntal  purposes  " 
Hy  a  sp,.,.ml  A.'t  th,.  ,l<.f,.n,lnnt  <.o,npanv  was  l,oun,l 

,.  supp  y  wat,.r  tor  .lo,n,.s.i..  purpos,.s  at' a  ,i,nn,n 

a  ...  «ln,.h  shoul.l  not  lucln.U.  a  supplv  of  wat,.r  tor 

liaths.  xv»sh-hous,.s  or  imhlic  /mr,,,,.,:.  '  l|,.l,l.  ,(,a,  ,h„ 

supply  ot  wator  to  tl„.  guanlians  of  a  workhou.s..  was 
..t  a  supp  .V   or  ••  puhli,.  purpos.-s."    /./.<.„,,,  ,•„/„, 

V.  Ln^kennl  n„ffnn„k.i  C,,..  7  Q.  I!.  |).  ,■,(),-,. 


J4  KXKCr'l-nlls'  Acinrxrs. 

A  li(js|iitiil  c'lii'i'ic'il  nil  liv  twci  iiM'ilii'iil  iirni'litiiiiiiTs, 
iiiiil  uwcil  cliii'lly  liy  patii'iils  |iii\in;r  IVi't*,  llicmiili  In 
siiiiii'  cxli'iit  liv  iiiili);!'!,!  iH'i'.HinK.  ami  in  ii'i'ciiit  nl'  a 
pivi'i'iiiiii'iit  ^M'aiit,  was  lii'lil  III  III'  a  piililir  liiis|iitiil. 
Slnithii:^  V.  Si„lli,ti;i.  {Ill  (I.  I{.  I  Hi;  J7  A.  I{.  JI7. 

Till-  niaiiiti'iiaii'-i-  ut'  tin'  iiniir  is  a  )iiililii'  |iiir|iiisi', 
II.  V.   \V,illiii;ilnril  I  HI, III.  Ill  A.  A;  I'',.  Ij.'ill. 


CIIAI'TKI!  V. 

Willi   K\'n'n.i;ii  to   \n    ArrniNT. 


liy  si'i-iiiiii  7J  111'  till'  SiiiTiijjiiti'  ('(iiii'ts  Acl  iii'illii'r 
an  ailiiiiiiistrator  niir  an  I'Xri'iitnr  shall  lii'  ri'i|iiin'il  liy 
aii\'  I'liurt  to  fi'iuliT  an  arrmitit  nl'  tin'  |ii  .pi'i'ty  of  tlii' 
ili'i'i'asi'il,   iitliiTwisi'   than    li\'   an    iii\rtitiiry    tlii'i'i'iil'. 

nillrss    at    till'    ilistl,  iri'    111-    nil    lii'liair   nl'    Snini'    |li'|-Snn 

inli'i-i'stcd  In  sni'li  iirnpi'ity  nr  nf  a  ni'ilitnr  nl'  the 
ili'ci'asi'cl. 

The  prisniial  rnpii'si'iitatiM'  nl'  a  I'i'siiliiary  li'Kati'i' 
lias  sullii'ii'iit  iiitiTi'st  within  this  scctinn  tn  ili'iiianil  all 
ai'cnniit.     Wiiirlilmr  \.  Siiiilli.  \   Li'i'.  417.  , 

So  (III'  ni'Xt  III'  kin  sslii'iii!;  I'lititlnil  in  ilislrilnitinii. 
Iliniiriii-  V.  Md.iirrll.  1  P.  &  I).  Trl. 

Till'  appi'iiraiii'i'  nl'  an  inli'i'i'st  is  snllii'ii'iit :  I'liillips 
V.  Illfiiii'll.  1  I'hill.  J41  ;  (liilr  V.  l.iitlrcll.  L'  AiM.  VW. 
L'nii;  nr  a  prohalili'  nr  rmitinp'iit  intcri'st :  Stiller  v. 
Sliiilrii.  I'l'mifi.  Jl.  'I'.  I7!IL',-  Mmlillflnit  v.  Ilii.iliiiiil.  1 
I'hill.  L'44;  llci'ii:i  v.  !•' ii-rliiiii,  'J  IMiill.  .■■)7 ;  ISiiriifx.^  v. 
Miinioll.  '.',  Curt.  4l'4.  Mat  in  Keiiir'.i  Ai))iciil.  (10  I'a. 
St.  ."ilM  it  was  licid  that  a  liarc  iinssihility  nnilor  a 
will.  lU  ,  'nilins  nn  tin'  ili'atli  nf  tlm  first  taki'r  witlmnt 
issiii',  is  lint  a  siillii'ii'iit  iiiti'mst. 

.\  I'fi'ilitnr  who  swi'ars  to  certain  sums  ilni'  frnni 
till'  ili'ci'asi'il  tn  liini  is  nititli'd  tn  an  accnniit.  altliniic;h 


ml. 


Willi    K.VTITI.iri   Ti,    AN     Air.MM. 

Ilis  .i..|,t  is  .•i.„t,.s|..,|.    Sui,ll,  V.  I'rir,:  I  I M,..  //, 

iiiiin  V.  Illii(i',  2  I IT)!. 

,    .^"  '•  ''""  ' "  '"•M  lliiil  Ji  i-ivilii,,,-  ,,f  „  |,..-„t..|.  ,,i- 

H,..|,  nttm-l,,,,,.,,..  |.„,.  ,!„,  ,.„„,„„,  ,„.  ,„|,„i„i„,.„„„. 
I"  "11  ar-MMiiit:  //,W,.,\  /■:.,„,,,  |(,  |.„.  |,i„    .,^.,.  , 
",l»-lK.u..nt  .-.vilit.ii-  „r  „  |„„,„,.,.  ,vl,„  |,„s  ni.t  „.t,-,;.|„.,| 

l-.-^liilr,  :.'  Wkly.  N(,|,.s  Cis,  (|',|.|   o,,j 

An  Hssi;;,,,.,.  i„  l,„M|u„|,|,.v  ,v„s  Im.|,|  ,.ri|it|,.,|  ,„  ,,„ 
"•'■""111   n„l«,tl,st„iMli„^-  tl„„  ,1„.  SiMtnti.  „r  |,i,„i,,, 

-;'n.-v.,ssH,„,,„,,,i,.r,. null,, ..//»„,.  . 

-  l-';"-;-t4.    S.i«h,.n.  tl„.„||,.;;,.,|,|,.|„  is  r,„MM|,.,|  nli  a 


."."•   «li''i"  tl N,.,iilor  „i-  iiili, 


illMsliiit,,!-   iiiilnits 


s  m,,;;., , t,,ss,.,sl,,|,,n,, II  ,|,,,,.,,,li,,,,.s-,.|,,i,,,s,  ,,,,!,,. 
SMvil.,.   I..p,,„s,  ,„„|    i„„.,,,.,,    ,|„.,.„„„  ,„,,,    „^^,  ^ 

!'  '!'■"'•';""  t'>  <■ iv,.rtl„.  s„ til,.  CiMMl  ninv    i„ 

...lis,..n,,,,,,.,.,W.n,,|.,,,.M,,l,|.in.i,i,,.^ 

I"  NV«    Voik  it  «ns  Mil  t|„.„  „„  ,„„l,.rl„k,.,-  win, 

...•■".■I..M,il,,rlnn..n,l,.x,,,,,s,.s,.n ,t  i„„i„, 

'"■'""".  '.'"■  ■■•  '•'""Pnlsnry  ;„.,. Hi,,.  1,^  „„  ,,^,.,„t„, 

:•  "'lNNM,st,v,tor  sin,.,,  lu.  is  ni.t  «  ,h.,-so„  int,.n.st,.,| 
I  '  till.  ,.st„t,.,  „,i,l  IS  n„t  :,  ,.n.,lit„..  „r  tli,.  ,.stat,.  His 
■•l^mi,  ,s  |,i-,nu,rily  ,,;,,.,i„s|  ,|„.  „.„.,,„„,  ,„.  ,„,, ' 

y."/; ■  'I:': I""-"  u, wi i„. ^„v,. ,.n.,iit.  ,tc sh.i,-.: 

t.''l<ih'..u  \.  \,  Sii|i|j.  'X)-2. 

In  lir  Mnritf's  r.slolc.  ,).-,  .\|,|,.  Div.  ;;:i7  .-,4  \  y 
NiilMi.  !U,.  It  «i,s  li,.|,l  tlml  th,.  Siirni-ni,.  |„„i„'.rlv 
;'•■"""'  "  l'"';'i""  f'"-  »"  "nl,.r  miuii-iiif,  „„  ..x-,,',,,,;,. 
t"  ■•"•■■".Mit  wli,.,-,.  „n  ..,p|„.,i|  ,v„s  |„.,„li,ij-  ,v,„ii  „  i,„lu.. 
'"-■"  "■-•nvvivil  liy  th,.  |„.titi,„„.,.  „j;,,inst  th,.  ,.x,.,:,it,„- 
"'"'  '"'  l""l  11"  "thi'i-  iiit,.r,.st  in  tl stilt,. 

In  Ituofs  l-slatc.  S  l>,,.  |)ist.  R,,,,  -js.',.  it  was  liHil 
hnt  nn  ,„.,.„,,n|,„.  will  n„t  l„.  .Ti,nt,.,l  n^-ainst  ,.x,.,.„. 

.>i^   alt..|-   th,.  I.Stat,,   has   1, i   ,listril,„t,.,l   i, r   a 

I'liiHly  scttloniHit   liy  «lii..h  all   ,,arti,.s  roh-as,.,!   tlio 


■M 


»,\Kl  TTOMH     AnillNT:*. 


I'NiM'Utiiic,  at  till'  iiiHtiiiii'i'  III'  nil  I'Xi'ciitliiii  rri'ilitm  iil' 
mil'  of  till'  (li'vini'i'H. 

All  orilrr  til  coiiipi'l  DM  iiiiilit  WHS  ni'iiscil  on  an 
a|i|ilii'»tli>ii  at  till'  iiixtaiii'i'  <>!'  an  attailiiiiK  I'li'ilitor  ,<( 
a  li'>tuti'i'  w  lidj"!'  Ii'nai'v  was  rniitiii^'i'iit  mi  liis  atlaiiiiiiK 
thirty  vi'ars  nl'  a^i'.  uml  tlii'ii  tii  lii'  |iaiil  it',  in  tlu'  JihIk 
iiii'iit  anil  ilisi'i'i'tiiiii  nl'  till'  cxt'cutiiis,  lii'  "  shall  liaMi 
a('i|iiii'i'il  siirli  liuhits  iif  indiisti'V  nnil  liiisiiii'ss  (|iialiH 
ratinns  as  will  ii'iiilcr  it  |innU'iit  tn  liust  "  hiin  with  it. 
Ill  ir  l.iK-liii's  Hstiili-  (I'n.),  IH  Laiir.  Law  Hcv.  (i, 

.\  h'^ati'f  ill  I't'iiiaiiiiliT  may  niiuiri'  an  cxi'i-utni'  mi 
pnss  his  accmiiits.  In  ic  Alhi'itsini's  E^titlf,  \  W. 
X.  C.  18«. 

On*'  iiHiiu'il  in  a  will  as  a  cfstui  (jiw  tnist  in  n  i-lause 
w  hii'h  is  viiid  iimliT  tlii'  statuti'  aftainst  iiiTiii'tuitics.  is 
lint  an  "  iiitcii'stcil  pi'isini  "  t'lititlcil  tn  cnnilnl  an 
amiiint.     Hi-  Wnml,  l.'i  X.  V.  St.  VS2. 

Hilt  n  rcmainiU'i'iimn  wliosi'  rights  in  tlir  estate  arc 
vi'sti'il  is  so  iiitciTstcd  tht'it'iii  as  tn  hi'  cntitlt'il  tn  apply 
tn  cniiipi'l  an  cxi'ratnr  to  account,  even  though  the 
owner  of  the  life  estate  lie  liviiij;  and  he  entitled  to 
make  n  similar  application.  He  llmil,  8  X,  Y.  .\pp. 
Div.  I.-)!);  CiimiiMI  v.  I'linhi.  :,  Kedf.  Siir.  (X.Y.)  4:;4. 

.\  snrviviiiK  executor  may  compi'l  the  execators  of 
a  deceased  CO  trustee  tn  nccnimt.  Itf  h'lvi.ilier,  'AO 
X.  V.  App.  Div.  .'iK!. 

.\  litation  order  is  the  proper  proceediii);  for  com 
pelliliK  an  executor  or  administrator  to  liriii^'  in  and 
pass  his  ai'comits.    The  order  is  olitniiied  on  filing'  the 

-essary    allidavits   shewing,'   the    facts   entitling   the 

applicant  to  have  Ihe  ticcnnnts  passed.  The  Surrniiate 
.IuIkc  then  issues  a  citation  tc  Ihe  executors  or  ad- 
niiiiistrator  to  In-inji'  in  and  pass  the  accounts. 


WIIK\     M  l.ir    lillllKllt.il. 


niAI'TKK   \l 

WllKV    All. I  I    Ihll.KIIKll. 

NVitli..!- til..  Siiii„K,,i,.  ('(Mills  A.I  iioi- ||.  t,.., 

A.I  hx.'s  liny  iiiii,.  «|||,i„  «|,|,.|,  „  ,,.„st.,.      ,  .,   .,„.<, 
'"",!"•'•""•"'*•   "'■    I'l""'"   "li.v    linijliil, 1    ,|,„   |i,„„ 

Wltlllll     v.i,!       „„      i„l..n.M,.,l      |„l,|y     ,.,11,     ,|,.,„„|„|     „„ 

"'■'■""ntiiiK.     In  „n|i„,„.y  ,,„„,,  ,|„,  „,,^,,.,,  ,„,,^,  ,,^^^,^. 

Im.l  siifh..|,.|,t  I,,,,,.,  ||„vi„^,  ,,.^,,,,,1  ,„  „,„  ,„„,„, |,^^, 

i-Mul..  ,111,1  III,.  ,|ilti,.,i|,i,,,  i„  ,,.„|i,,|„^,  I,    ,„  ^,„|  .,,  ,1^^, 

",""'■•"■  ..;^7  '"«'"■>•  ' "''"tl..'.!  K..n,.|„llv.  is  ,i,„  |,„v. 

''''''■.""*''  " "Pinili..!,  „f  „  y,.„r  ln„„  ||„.  ,|„,„|,  „,■ 

til.'  I..»tiit..r.  siicli  a  l..«al....  .hi,  „„t,  „it[„,„t  .s||,.,viii.. 
K|.....|,il  .•iiTu„islnii....s.  ,l,.,ii,i,„|  „„  „,,,„„„i„^,  ,|,„|"; 
iittiT  the  .'xpiratl.iii  .il'  Hi.,  vcar. 

JM  many  .•«»,.«  «l,..,-,.  tl,'..,-,.  |„,s  |„...„  „  ;,,,,„  ,      „ 

o    tin,,.  I„.ttt,...,i  th nth  .,!■  tl„.  t..sl,ii.,i-  ami  Ih..  ii,„.. 

..I    .•itnli,,,,,    tl»-    Cmiil     has    n.r,,.,,.,!    || ,|,.,      I„ 

laps,.  .,(  t.„-ty-hv,.  y,.,„s  «ti„nl..,l  ,i  ,-,.„s„„„l,|,.  ,„„ 
suniptinn  that  tli..  ..slat.,  lia.l  l,....|,  f,i||v  „.|,„i„is„.;.„,| 
lu  lilt  V.  \y,„„lha,„.  1  l|a,i;ir.  :.'47.  wli..,-..  t«,.,„v- 
l"i>i-  .y..ai-s  l„„|  ,.|„,,s,..|  „rt,,,.  ,1,..  ,|,,,„|,  „r  ,i„.  i,„,.s,,„;. 
aii.l  ,.|,.v..„  y,.ars  aft..,-  tli..  y„ii,iK,.st  .-liil,!  allaiii,.,l  Ins 
!iia.|.,nty,  tl„.  C.mt  n.ri,s..,l  an  «ppli,.,,li„i,  r,„.  ,„|,„i„. 
IX  n.ti„n  an.    a,..-„iii,t.  «|„.,-„  r,„.,,  „,.,,,  ,,„.„„  ,.,.,,,,, 

Wlll.ll    II    iniKhl    r„i,.|y    I,.,    |„,.s„„„,|    „,„,    „„,    „|,.,|j,,„„ 

lia.l  n-,M.|v,.,l  Ills  .lisliihiitiv..  shaiv  .if  ll st',t,. 

In  Snnral,  v.  Sr„rn,h.  2  Cn,-!.  IM!).  an  app'li.-af„n 
t..  .-.nnp..!  an  a,lniinist™i„r  l„  ,.,|,il,i,   ,,„   i„,.,„„,,, 

a  t..i-  111,,  laps •  ,.i„|,t,.,.,i  y,.,„.s  „,is  r..riis,.,l      s,.',. 

als.i  llifninis  V.  Iliiifiiiis.  4  IIhkj;.  •>4> 

111  X..«-  Y,„k  it  was  li..|,|  tlial',-,"i".'x,.,.„t,„-  will  ,i„t 

).■  .•<mip..M...I  l„  ac.-,.ii„t  witliin  t«,.|v,.  ,ii„i,il|s  „r,,,,. 
Ins  app.„nt,n..i,t  i„,l..ss  sp..,.i„|  .•in.,niistaii.-..s  aiv 
SII..W1,  and  sp,.<-ial  ,-,.,is„ns  kIvvi,  tli..r..f.,r.  Mullhrir, 
V.  Sliidl,-,,.  17  App,  Div.  ;ili;i.  4.-)  \.  Y.  .Siipp    -H)] 


KXKrrTOKs    .ui  ni'XTs. 


All  cxiTUtoi-  must  liavf  a  roasoiuilili'  time  tii  ciillci't 

111  pay  (ivor  rents  liddri'  tlir  Cuiirt  will  ((piniicl  an 

minting.     Caj's  E.ildli'.  S  iliin.  Cd.  Rcji.  (I'.)  Kil. 


Ill  DitiHtir  V.  Iliicilc,  :>:',  Ala.  Hill.  It  was  held  that, 
after  the  lapse  of  seven  years  I'rdiii  the  jxiaiit  (if  ailiuin- 
isti-atidii.  a  final  settleinent  slnnihl  nut  he  ilererreil  at 
the  instance  iil'  the  acliniiiislratiir.  hecaiise  (if  imt- 
staiuliii!,' (lelits  ill-  iinsettleil  ai-cdniits. 


CIIAITKI!  VII. 

DiTV  IM-  AX    KxKClTOi; — Kkai.izixo  Asskts. 


The  tirst  iliity  iit'  a  trustee,  whether  an  exeeutor.  an 
adiniiiistratdr  or  a  .niiardian.  is  to  aeiinaint  liiinselt'.  as 
sddii  as  pdssihle,  with  tile  nature  and  (■irennistaiiees  cd' 
the  trust  jirdperty:  to  make  a  edinplete  inventciry 
tlieredl';  td  nhtaiii,  where  pdssilile,  the  pussessidii  dr 
ediitnd  (d'  the  trust  pniperty  to  himself,  and,  suh.jeet 
td  the  )irdvisidiis  (d'  tlie  will.  •;-et  in  tlie  trust  iiidiiey 
invested  un  insunic-ieiit  nr  hazanldus  security.  I'mler- 
liiU  dii  Tru.sts,  4tli  ed..  L'.'id. 

I'ersmis  who  hecdine  trustees  are  lidund  to  in(|Uire 
of  what  the  trust  )u-d|ierty  eiuisists  and  hink  into  the 
trust  ddeuinents  and  jiapers  to  aseertain  the  edudition 
(d'  the  estate,     IlitUnita  v.  /,/«)/(/,  :!!)  V\\.  I).  (i'Jl. 

'•  Within  a  cduvenient  time  after  the  testator's 
ileatli,  or  the  uniiit  of  adininistratioii,  the  exeeutor  or 
administrator  has  a  ris'lit  to  enter  the  liduse  of  the 
deceased  in  drder  to  reiiidve  the  sioods  (if  the  deceased; 
jirovided  he  do  so  witlnuit  vidleuee;  as,  if  the  door  he 
open,  (ir  at  least  the  key  lie  in  the  door;  and.  althousU 
the  ddor  of  the  entrance  into  the  hall  and  parlour  be 
(ipeii.  he  caiuidt  therefdi-e  .iustify  the  fdrcinu;  the  door 
(d'  any  cliamlier.  to  take  the  sdods  cdutaiiied  in  it:  but 
is  empdwered  to  take  tlio.se  duly  which  are  in  such 


I'l  TV   Cli-  AN-   KXKCl-Tlir!— JiKAI.IZlxii   ASSKTS.  -^'J 

HM.ms  „..  an.  nnl,„.k,.,|,  „,  i„  tl„.  ,|„„,  „,■  „|,i,.|,  ,,„    ,    „ 

;:."';:'"■■;  "'-'['"f  '■'■''"i\-  "■  '!"•  i"'.>"nai  ,..m.  .,ut 

-  i.'M  in    l„.  lu.us..  a  ,t  1...  unl,„.k.Ml.  ,„■  th.  k.v  l,e 

.:  iM,t  lu.  has  no  nKh,  t,,  l,n.ak  ,,,,..,,  ,.v,.n  a  <.l,,.st. 
t   I...  ™nn,.t  fak,.  |,„ss,.ssi„n  .,r  tl„.  ,.m..-ts  without 

1"  ■'•'■•   ""mst  .Insist,  ami  n.son  to  his  a,-tion.     OnZ 
;;;:;7'-''^r  'I-  ---•-■-..■  a.ln.inistnuov,  on  m^ 

nhlo  tin  ,.  th..  )„.„■  may  .listrain  Ihon,  ,lm,„uir  frasai.t  " 
A\  ms.  Kxovs.,  ;»th  ,.,!.,  7<)(;. 

An  cxtrntorV  disci-ction  is  not  that  of  an  ahsolule 

-.wm.r:,t,sl„ni,..ahy,luMhUy,,llnM,«inMi:   as   : 
nto  a  proper  stat.  of  invstnumt  within  a  ivasonahl,. 
"''•"M,l  th.  onns  is  upon  th.  tnist....  to  sh.w  that  hv 

..t  a   ,,,„„    ,1,  a,„|  „,,,,,„„,  ,,  ,,,,^_^,,_^^^ disnotinn 

III  !<■  J.i„fi(l,'ii.:iH  Vh.  1).  p.  .-,71 

'"  'l';'-i<linf;-  win.tln.r  a   ivasonal is.rotion   w,s 

.■.v.M-ns..,l  ,„.  aot.  tiK.  Court  will  h,ok  into  all  tl  ■  "  r- 

'■  ■   "-^  ""••'■■"  '"    t ■»»:  M„-h  as  th,.   natur,.  of  tho 

."'v..stn„.nts.   th,.  ,.onfi,l,.n..,.  th.  f.stator  h  ,1  . 

'ZZ:"7u "•"'■'--"'■">•"— t,..lo,v  I ' 

th,.  Stat,.  „t  th,.  niark,.t.  an.l  of  ,.„urs,.  as  an  inii,orf,„t 

;i;r;::!r:rt;.!;^;;:'' '''■•-•--■' -'-"^"^' 

witllilrVr'!^'  '"     m"''"'"'   ''•   """   "■  "">  •■^'-'■>"'"'  f"il^ 
«  a  .,.as,M,al,l..  tun,,  to  ,.onv,.rt  inv,.stnM.nts  whi,.|, 

.'     '-'■"Mv..rsn,n.,h,.,.n,l„ray,.aris,inth,.al,s,.n,.,. 

k     '•  "Jh  'r"  '■"""""  '"  "  '"'^'■'■-"  ''"t".  '■•  I- 

,n,..l    ;  '":  ■•"''■"'■'"i"i'^'-'  tho  vain,.  whi,.h  h„ 

D^"":':^Tc.  ,S: """' "'"'""""  -■ ""  '-'"•- 

,"i''tli,.,lntyoran,.x,.,.ntortou,.t  in  all  th.  i,.s,., 
^;'  ^  .-ta...  ,vh.,l,,r  it  is  sp,.nfi,.allv  I  ',  ,  I,  Y  ,; 
oth,.rw,s.;  „„,1  ,1,0  ,.xp,.„s,.,s  in.nrr,.,ri„  ,lo  n.^  u 

!;:-;:;l  ?;;:.;:' i;:;: -"■■'■"'--■•  "'■...:„,.;;;::;' 

InSviillhn,/,,.  V.  T;,,,,n:  L.  R.  1:;  y.,.  j.-jo,  „  ,„„.,.„, 
"'*  ■    '"'"    '""  '" »">'•  '"■  so  soon  tin.n.aft.r  as  to 


r 
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estate 

VOUl- 

;UI  KXEfl'TOUs' 

tlu'iii  iiiislit  sciui  iii'iipcr. 

I)ris('il  sliiiri's  in  a  limited  l)aiLkin);  coiiijuniy.  wliicli  was 
(if  liiuli  staiidiiiK  and  rrimtc  at  tlii'  time  iif  tlio  testa- 
tor's deatli.  Tile  trustees  ietaine<l  these  shares  for 
t\\ent\'-seven  months,  when  the  hank  suspended  I»ay- 
nient  and  there  was  a  heavy  loss.  Malins.  V.C,  said: 
'•  It  was  in  my  o|iinii>n.  the  duty  of  the  trustees  to  sell 
within  a  reasonahle  time,  and  1  am  unalile  to  fix  any 
other  time  than  that  which  is  settled  by  the  case  of 
(lidiihiirii  V.  Cldihsiiii.  li.  K.  .'!  t'h.  (ill."),  which  is  witlii.i 
(iiic  year  after  the  testator's  death.  It  is  true  the 
words  were  dilTereut  in  that  case;  there  the  direction 
was  to  •  convert  the  estate  with  all  convenient  si)eefl.' 
Mere  the  direction  is  to  sell  '  inune<liately  or  so  soon 
as  the  trustees  shall  think  fit  to  do  .so.'  "  In  the  .judf?- 
ment  it  is  jioiiitwl  out  that  in  the  case  of  shares  in  an 
unlimite<l  company  the  duty  to  .sell  as  soon  as  possible 
is  always  ursent. 

A  somewhat  similar  case  was  recently  before  our 
own  Courts,  and  many  of  the  earlier  cases  are  <lis- 
cussed  in  the  .judgments,  and  the  effect  of  .section  'M  of 
the  Trustee  Act  is  considered.  There  a  testator  ilied 
leaviuR  shares  in  the  Ontario  Bank.  The  estate  was 
Kiven  to  exc  '  rs  "  upon  trust  to  invest  the  proceed.s 
thei-eof  in  such  manner  as  they  shall  deem  most  advis- 
able." The  executors  retained  the.se  shares  for  four 
years  and  there  was  a  liif?  loss.  It  was  held  that  the 
will  authorized  the  retention  of  the  shares,  anil  that 
the  executors  acted  in  >,'<)"d  faith,  and  their  decision 
to  retain  the  shares  was  an  honest  exercise  of  the 
discretion  jiiven  by  the  will;  and  tlieir  abstainius  from 
selling.  hiipiTis  for  a  belter  i)vice.  was  fairly  .pistified. 
After  the  expiraticni  of  the  four  years  the  stock  v.-as 
reduced  by  one-half,  iiut  the  executors  continued  to 
hold  it  for  many  years  without  an  attempt  to  realize 
on  it.  and  the  Cmirt  held  the  executors  liable,  following 
Sriiltlior/ir  V.  Ti/ipcr.  Hr  Xiiholls,  Ifnl!  v.  Wildmnii 
(\'.H:\).  J!I  O.  L.  1{.  L'Ofi. 

Xotwithstandinp:  a  clause  in  a  will  dedariuK  that 
llie  trustees  may  jiostpone  the  sale  and  conversion  of 


"I  TV   (JF  AX   KSKITTdfi- 


-ni;.\i.izi.\( 


;ii 


li-  .nanason.cnt  „f  l,is  „,,-„  |„,«i,„.ss.  v.t  it     o,n    ,•    ' 
;■-""  ""•"■  full  explanations  of  „|1  th,:!,-    ,>.  i  ,  1 
flu.  causes  wl,y  outstan.iing  assets  wr..  not',?!;,, 
or  ,m„H.rty  of  tl,o  „s,a,o  ),a,l  .lisappoa    ,      a  ,     i' 
t.us  00  wl,o  oanuot  sati.slaotonlv  aooo.mt  fo    t   o  lo 
M-    ho  otluM-  w  II  1,0  ol,a,.«oal,lo  will,  thorn       7    y,! 

rH?"  r-f- =■■-■=-- 

(ISnfi),  L'  oil   7fi-]  -'■*./"  K'  <  lia/imnn 

111  "OoduiKs.     Ami  ,t  ,s  ospooiallv  tlioir  ,l„tv  to  f.k 

«^topfn,-ih,.,..a,„isavs.i   :•,;,;;, :':'';"'"'^«"'- 

stolid  'It  -ill  t..    1.   ■    ■  tiustoo      lias  tak-on  no 

,_;'       '■'•.l>ta.np„vn..,,t|,n,  it  appears, ha,  ir 

'"    ■"•  ""■>    "'"'I'l   I'avo   l„.,.„,  or  , ,.  i. 


KXK<TTnl!S     ACCUCNTS. 


rciisoiinlilf  mound  loi-  liclii'viiiii;  tlii'v  would  have  lici'ii 
im'lTi'ctiuil,  then  lie  is  cxoiicniti'd  rniiu  all  lial)ility." 

Hut  wlii'U  it  is  slicvvii  that  a  ili'l)t  was  uwiii;;  tii  tlii! 
deceased  aud  fiiiiued  part  (if  the  assets  of  tlie  estate, 
t'.ie  executoi'  or  administrator  will  he  (harmed  with  the 
anioujit  unless  he  shews  that  tli"  lU'htor  was  insolvent ; 
hut  until  that  is  jiroveil,  the  law  assumes  the  fact  to 
he  the  other  way.  Sfilr.i  v.  (liii/,  1(>  Sim.  'SM.  'M  R.  K. 
.')8;  XiiiiiiiiiiiKiii  V.  U'ilc'ij-.  ;!.">  ('.  I,.  .1.  (i!»l.  II)  ('.  I,.  T. 
3:!7. 

Compare  l-:<isl  v.  /v'«.s7.  .')  Hare.  .'i4S.  where  the  con- 
trary seems  to  have  heen  assumed. 

Where'  trusti'es  were  directed  to  .sell  an  estate  as 
.«oon  as  convenient  after  tlii'  testator's  death,  and 
offered  it  for  .sale  hy  auction,  aud  an  idTer  was  made 
cf  td.tilKI.  iiiid  refused  hy  ilii'  desire  of  one  of  the 
p"rties  intiM-estcd,  aud  some  time  afterwarils  the 
trustees  sold  i!  for  CUtHO.  the  (.'onrt  (harmed  them 
with  the  loss.  Tdiihir  v.  Tithntm.  (1  Sim.  li.Sl  ;  :',S  H.  R. 
11.'). 

An  execulcu-  is  not  called  upon  to  waste  the  estat-.' 
in  attempts  to  collect  liad  dehts,  w  where  it  is  clear  a 
jierfect  defence  exists,  hut  he  nuist  act  in  the  utmost 
sood  faith  to  till,  estate.  Eqaii  v.  CUirk.  ,S7  III.  Ke|i, 
1'4(;. 

Where  au  executor  receives  UKJUey  in  his  trust 
capacity  frmn  a  person  who  is  indehted  to  the  estate, 
and  also  indehted  to  the  executor  pcrscuially.  the  law 
will  aiiply  the  payment  to  the  delit  due  to  the  estate. 
In  IT  Whiti'.  K!  I'a.  Sup.  Ct.  Ijdi. 

AVhere  a  jiart  of  the  assets  of  the  estate  eimsisted 
of  a  note,  the  maker  of  which  was  insolvent,  hut  the 
iudorser  was  solvent,  and  the  executor  granted  the 
iud(pr.ser  an  extension  of  time  and  tlie  note  was  lost  to 
the  estate,  the  executor  was  cliarj;ed  w  itii  the  amount. 
/•'r...7c,-  V.  rust,',:  24  Ky.  Law  Uep.  i:!!ll). 

I''xecntors  ouftht  not,  without  w'reat  reason,  to  iier- 
mit  money  to  renuiin  upon  i>er.soual  security  longer 
than  is  ahsolutelv  necessarv.  I'otri-ll  v.  Eidin',  5  Ves. 
844. 


iJi-n 


'"■■  AX  KXKr, •■,■„,:-„„.„.,;,,;„,   ,,,^..,.^ 


'''■'•«'«-'l  t..  avail  , Hn,  HN^S  ::,,;'';■>'*''■  "'''■'■ 

i'  «■««  tlu.  ,|,„v  „,  ,  H.  "  -'lv>it,  ,t  was  l„.|,l  that 

'I". tiM.  ni^/;^i7•'»'''■  f'- ™IMn  ,1,..  amount 

; ''"'z^.:;;:';;;:;,^:;!;;:;:-,::;';; ;-7'- 

;n;"n:^""- ' '-i-;;;^"'r;:^;.:;;;;:':- 

'l'll<'lli|Ji,.||ltv„|-,,,,||      ,■ 

'"^--nin,;:^;  v;x:'T;;''''r'■'''''■'''^••'''■ 
'"  '»■  '.■'l<"M  int..  ;„.,.„„,  Tr  ''"'"  '"'■  '""l"-- 
'ir.  -,2.\     \  ,|,,|.n    ,t                '','  "'■■'"■'■  '-■  ^I'Kim,.,,,    17 

<">vn-  V.  .l/,.A-„„;„;    i,  ;';,'•'.;'.';"■'■  "M^lanation.    .1/,.. 
''"'•t  or  a  t,.sta       •     ,l,f  ""''^  ^■•. '•""•'■•  "  •■'•■••ii-.. 

-♦  -  this  no,,,  j:  :  ptvC  f '""•  '''"'""'- 


34  KXK(,l"riil!s'   ACCOIXT: 

It  was  liclil  that  tlir  lakinx  "T  th< 


new  iKilc  was  ('([uiva- 
;()  imyiiiciit  nf  tin'  Hist  luiti',  anil  ilio  cxecutoi-  was 


Init  to  JiayilH'IU  m    lllt*  him   mm-,  iiiiii   iiiv  i-Av;v;itnn    ««.-. 

(•liarjjoii  with  tlir  aiiiiiuiit  IIu'IimiI'.     .S'/«i)Ai.s  v.  Itestdl. 
■S2  Hcav.  r)S7,  111  li.  If.  4!H;. 

It  lias  Ihm'Ii  hflil  that  an  I'xwuliir  i>r  ailiiiiiiistrator, 
iiistcail  111'  n'fi'iviiij;  iiaynicnl  in  iiimioy,  may  in  tlii' 
('Xi'ri'i<f  111'  j!;iiik1  I'aitli  ami  iliie  iiiudi'Mui',  settli;  witli 
till'  (li'litui-  liy  aiTi'ptint;  iitliiT  si'ciirily  (if  imiporty. 
ihCnrqer  v.  McKiiiniiii,  17  (jf.  oi');  Ourtliiwy  v.  ( '«/- 
\ciiilci'.  \i  Pick.  (Mass.)  ;!74:  Starl;  v.  Iliiiilun,  :',  N.  .1. 
El).  :)IK), 


CllAITKR  V[ll. 

AVh.VT   CVlXSTITlTE   ASSKTS. 

In  this  iMinnpctioM  it  may  hi'  proper  to  consider 
what  are,  anil  what  are  not,  assets  of  tlie  estate  fur 
which  an  executor  or  administrator  is  charffealile.  The 
peneral  rule  is  thus  stated  in  Touchstone: 

"  All  those  floods  anil  chattels,  actions  and unio- 

dities,  which  were  of  the  deceased  iu  ri^lit  of  action 
or  iiossession  as  his  own.  and  so  continued  until  the 
tiuM'  of  his  death,  and  which  after  his  death  the  execu- 
tor or  ailniinistratiir  doth  fjet  into  his  hands  as  duly 
lielonfiins  to  him  in  the  rif,'lit  of  his  executorshi|i  or 
administratorship,  and  all  such  thinss  as  do  come  to 
the  executoi*  or  administrator  in  lien  or  by  reason  of 
that,  and  nothinj;  else,  shall  lie  said  to  be  assets  in 
the  hands  of  the  executor  or  administrator  *o  make 
him  charii'ealile  to  a  credito?-  or  le^ntee.'' 

In  an  accurate  ajid  le;;al  sense,  all  the  jiei'sonal 
liroperty  of  the  deceased  which  is  of  a  saleable  nature, 
and  may  lie  converted  into  i-cads"  money,  is  deemed 
assets,  lint  the  word  is  not  confined  to  such  property; 
for  all  other  ])rnperty  of  the  deceased  which  is  charge- 
able with  his  ilebts  or  legacies,  and   is  applicable  to 


I    St,,ii 


"MAT  (  oxsrnTTi:  a,.h;t>. 

"lill    |MI|-|Mis(.     i^     :,,    .,    I 

(.■        I         '.        '       •    '"    "    llir^v    serial,     n^      . 

"lit   |M„|„.,|y  |„.v,.,-  v,.M(.(l   i„  .1        I 

'nii.sjr,u,.,,s,.  i^ ;,,,,',;; '7''';:;'-'i'i'iiiiiis.i-.;tor. 
:;■'"""■'' i-i.  wL:  K;r-,!,';;r'' '•  "'■- 

^rL;;::;:::!:^--7'-;.^-ii:. ,-.,„,„■ 

'"'■■•Ik.'  74.    Sn  « I  :,      ,,    '         ''■""'■^-     "■"'■'"'  V.  //«.-/. 

"I"-.--'  'i"vi.i«  .1.,,  .";,::,'" "' -"  -"-'I « I 

"ImcI,  sI„.  ,„„.,,  .„,,,„„,  "I     l'i"-"i"ls  Hvn.  assHs  r,„. 
T)i(.  tc.Mtiitoi'  «jw  .,  „„,.„  ,       . 

'"•■"'".■'ti,.  iiLs  ,vi,i,;,,  ,;,:,';';''"""■'"  "•  ti,,.  ,i,„„  ,„• 

!'''■ 'rr'"- lit  "i^hr'^tr ''«-''-"■■ -111 

Pi-'>vi.l,.,l  f|,„,  p.  ,,,,^  ,  "•     I  li-  .•Wiv,.nM.nt  rurd,,.,- 

^'i;"'i  li-  .im„|,l  n...is,      ,  "       r- !.";;'  "  ""■^'^  won.  „,„ 
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KXHlTTOBH     AICDIXTH. 


a  iliiiiu  til  tlif  ri'liiiii  (if  liis  liiisiiH'ss  after  n  ciTtaiii 
ili'lil,  lor  which  it  was  ph'ilKi'il.  I""'  li"'"  l'»i'l- 

Thf  nmnlttill  <if  ail  inn  is  hiral  anil  ihii's  nut  exist 
inili'liemlentlv  (if  the  Imildinjt  in  which  it  is  carried 
(in,  and  Iherefdre  where  a  Inislmnd  kept  an  inn  in  ii 
hdiise  owned  hy  his  wife,  and  she  cdntinued  it  after 
his  dealli,  the  Kiioil-w  ill  was  held  not  tii  he  assets  (if  his 
estate.     A;;//i)/',s  Ai>l»<il.  <i(l  I'a.  St.  1(11. 

Uilt  if  a  deceased  innkee|ier  had  a  leasehdld  in  the 
liilihlinK,  the  j,'ood-will  iif  the  leasehold  is  assets  in 
the  hands  ,,r  the  adininistratiir.  and  he  is  chaixi'iddt' 
with  a  price  otlenMl  fdr  such  Kdod-will  and  refused. 
Wllcit'.^  Aliimil.  (i  \V.  i;  S.  I  I'a.)  1.'44;  Cn/i/fc/'.v  Hslalc. 
4rhila.  (I'a.llSTS. 

If  an  e.Nccntdr  iir  adiniinstratiir  carries  on  the  linsi- 
ness  iif  the  deceased  without  authority,  he  is  cliariie- 
ahle  with  the  value  of  the  xood-will  as  a  pa:t  of  the 
as.se1s.  It,-  lldiiihill.  2  Connolly  IN.V.)  J!l;  A'mcic/ •-. 
Ki^ldlr,  2  I'ais.  Ki|.  Cas.  (I'a.)  111."). 

It  was  fonnerly  a  disputed  i|nestiiin  whether  the 
^'odd  will  (if  a  husiness  cdndncted  hy  a  coniniercial 
partnership  survives,  on  the  death  (if  a  nieniher  (if  the 
Hrni.  to  the  siirviviirs.  iir  whether  the  interest  (if  the 
deceased  iiartner  therein  was  as.sets  (if  his  estate:  Imt 
it  is  niiw  generally  held  that  the  deceased  partner's 
interest  is  assets,  indcss  the  partnership  articles  (ir 
afireenient  prnvides  iitherwise. 

In  lliniiiiiiiiiil  V.  />(!», (//«,v.v.  .'i  Ves.  .1  r.  y.V.K  it  was  held 
that  in  the  case  of  cdnnnercial  partnerships  tlie  ^.'oiid- 
will  survives  to  the  survivors;  hut  the  uri  priety  of  that 
decision  was  doulited  hv  Lord  Kliloii  in  CkiiisIkih  v. 
( •iiUiiis.  1.')  Ves.  ,1  r.  L'L'7  ;.aiiil  in  Wiililrihiini  v.  Wi-ihtri- 
hiini.  L'-J  Meav.  S4.  it  was  held  that  the  fjood-will  of  a 
partnership  husiness  did  i  ot  survive  to  the  survivinu: 
partners  on  the  death  of  a  partner  unless  it  was  so 
liroviiU'd  hy  the  partnership  agreement.  See  also 
Smith  v.  Krcn-ll.  -'7  lieav.  44(i.  .\iid  see  I'litll  v.  /''"/'. 
4:.'  Conn.  '.'A~,  where  it  was  held  that  the  ^jood-will  of 
the  li;,siness,  if  continued,  is  to  lie  valued  in  estiniat- 
ini;  the  deceased's  interest. 


WHAT  COXSTITl-TK  ASSKTS  ;■; 

--';Nm:;::!:^:::;;;:;:/;;;;:^«i-;"..-,, • s.,;, 

"<•'■  "I-  paitiM.is      \,„l  .1  ,  '"'"iviiiK  |.;iil- 

-•"•'•'par;;,:.";;i,'''';r ::';;;  y,''"«-"- n,..H 


icivs.' 


"""■•■'I  I'v  'in  ii.Ti,!..,      ;  "   '■'"'"">    "■•' 

:;;--iMi,.w;.,i::::^::,::::i;i'::;:;;,:;.';,:';:-^^^ 

''     '.""""■'  "WiMisI  f|„.  laiKvav  ,.,„„„anv  ll„        ' 

^^^^^^^    ,_^^^^^^,m.„.>  l„,o„,,.w,,, |,HM^M,.na,,t, ,,,,!,,, ,t 

'in-  (i(»  X.  Y.  Sup.  C     441  •  -^  '■"   '  '"*  '^'■ 

An  a<liiiinistrat<>r  olit'ii i  ;..  j  ■ 

«>><1  it  «-as  1  old  .  '  '  1.  '^'"■'?V'"""'  ''■^-  ""■  ''"'•^"■'"'l- 
"'.-"f  as  as  0,  '„f'  ,  '™;';'  •■  7"""*  '■"■■  <'■<■  val„„ 
«i''l'.  K<|.  (S.  Car.)  1.  ^'"""'  ^"-  "'"'''"■<••  1 


Ui'iils  n<'('iiiiiip;iliii'  iliiiiiitf  lln'  lirdii.r'  iil  llii'  iittniT 
ill'  \]iv  (iiMtii>t'<l  |H't'niisi*s  ^tt  tn  Ills  pcrsiiniil  rcpn'MMi- 

tati\c's  lis  iissi'ls  111'  Ihr  I'stati'.    Ami,  in  llic  iilisciii f 

iiii>  Ic'stamcniaij  ilisiiiisitiun,  inils  nf  real  I'state 
wliicli  accrue  after  the  death  iit'  the  owner,  pass  to  tlie 
<le\'isee  of  the  real  estate  anil  ni'e  not  assets  in  tile 

liMMils  of  tl xecutor.     Ily  the  Apiiortionnieiit  Act 

III.  S.  i).  eh.  I.")l>)  rent  is  now  consiilereil  as  accniilij; 
from  ilav  to  ihiy.  and  is  apportionalile  ai rdiiiKly. 

Kent  payalile  in  aihance  accrues  at  the  lime  speci- 
fieil  for  its  payment,  anil  on  the  ileath  of  tin'  lessor 
after  that  time,  anil  within  the  period  for  which  the 
rent  is  reser^■ed,  it  passes  to  the  lessoi-'s  personal  re- 
presentatives. Ill'  H'rcA-.v.  ."i  Deiii.  (N'.V.),  1!I4;  .l////('; 
V.  (laiiliii'l.  L'tl  .Mill.   X.  ('as.    I N.    V.  Suiireiue  Ct.) 

.\s  lietween  the  personal  representatives  and  the 
devisees,  ciimpensntiou  awarded  fur  laud  taken  for 
pulilic  purposes  is  perxonal  property  and  lielouus  to 
the  e.xecutor  or  administratoi',  if  the  land  was  taken 
before  the  testator's  death;  hut  if  it  was  taken  after 
liis  death  it  is  real  estate  and  passes  to  the  devisee. 
M'ellr.i  v.  Cnirlfs.  4  ('mm.  W2:  Xcal  v.  Kiiiij-.  (11  .Me. 
litis ;  Ilniiiihni  V.  I'rlnhiiriiiiiili.  4  Cnsh.  (Mass.)  4li7. 

Where  land  is  expropriated  liy  a  nmnicipal  cnrpor- 
atlon  under  authority  of  the  Municipal  .Vet,  such  land 
is  ••  taken  "  from  the  date  of  the  passinj;  of  tlie  hy- 
law  of  expropriation.  lie  Miicl'ln'isnii  diiil  'I'mniilo, 
•MO.  M.  :>:,'.>:  Itc  Dinic.s  oiifl  ./«i»c,v  Han  It/i.  i'n.  (IUMI), 
20  (t.  I,.  |{,  W'A.  Where  lands  are  taken  for  railway 
purposes  they  are  "  taken  "  fiom  the  date  of  the 
warrant  of  possession,  and  not  from  tlie  time  the 
owner  knows  he  has  to  jiive  up  the  laud.  Hi-  Cliirke 
mill  T.  (I.  <(■■  It.  Hii.Ci,.  (1!M)!)),  IS  ().  1,.  R.  (ll'S. 

.\s  a^'aiust  the  lieirs  the  personal  representati\"i's 
are  entitled  to  the  crops  ,i;rowintr  on  the  lands  of  the 
deceased  at  the  time  of  his  death.  Hut  crops  j^rowini; 
on  lands  devised  liy  the  testator  pass  to  the  devisees 
as  a^:ainst  the  personal  representatives.  The  authori- 
ties are  all  iif^reed  that  this  is  the  ruli'.  hut  they  do  not 
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V,  .liiritiiii,  KMi  Mhsh.  :IL'1.  So  iiiimcy  nf  a  ilii'iit  re 
I'l'JM'il  liy  II  wilii'iliii',  mill  iii>i  iiii\i><l  with  llii'  iiii>iii>y 
111'  llic  KDlii'iliir.  lint  kept  w|iiinilc.  \»  imt  an  ascil  iif 
lllr  MilicitdlV  .'slulM.  Srhimllivlil  \.  Illlilil,  l>  U.  Mdll. 
(Kv.)  J!U. 

TIli'Ki'   rllHfS    limriTil    ll|H>ll    till-    |p|illi'i|ili'    lllllt    111!' 

Iiinm-ys  v\ i\ril  ucrr  Inij-t   riimU,  iiihI  witi'  tin'  pfo 

piTtirs  of  till'  <i.sliii<  ifiir  liii^l.  anil  iiiil  III'  till'  iHT.'^iiii 
in  wliiisr  pci.-si'ssiiin   tlii'  inonii's  «i'ii'   I'lninil.      lint   if 

tlir  niiini'V   r i'  ril  liiis  i aniiai'k.  ami  i«  iml  ilistiii 

jruisiuiiili'  fnnii  llii'  il asfil's  own  inoiii'ys,  tlii'  piTson 

rlaiiniiitf  to  111'  Ihi'  owniT  iniir't  riiini>  in  as  a  iri'iiiTiil 
iTi'ilitor  of  till'  I'stati',  ami  thr  pmiiiTty  will  I"'  assi'ts 
in  till'  lianils  of  llir  pi'oonal  ii'pi'i'siMitntivi'. 

Till'  Coiitt  will  hot  assist  a  volnnti'iT  liy  niakiii;.' 

.■ITi'i-tiial   an   ii iiplrti'  nill-     Wlii'ii'  a   ti'stator   in 

ti'iidril  to  kIm'  his  nophi'W  i-ritain  liaiik  shari'S,  ami  in 
a  li'tti'V  to  hini  III'  saiil  that  hr  "  niaili'  a  (rrr  «ift  of 
tlii'in  "  'o  liiin.  ami  oxi'iiitnl  u  powiT  of  nttoini'y  I'm- 
tninsfi'iiiiiK  thf  shaii's,  Imt  tlii'y  wiTi'  not  tniiisfi'irfil 
ami  w  I'lr  in  tlio  trstatoi's  narin'  at  tlir  tinii'  of  his  ilratli, 
it  was  hilcl  thi'si'  sliari'S  fonni'il  a  |iait  of  the  pi'isoiial 
I'slali'.  U\til(\.(Ulir.  17  lii'iiv.  2.'iJ.I»l'  l{.  Ii.  14J.  AimI 
ill  llr  ll/i.^hi/i  (1SII4),  :■>  Cli.  .')1'2.  a  Ipstator,  in  a  li'ttiT 
of  instini-tions  to  liisi'XiTiitov.  statcil  that  a  ilrlit  iiwiiii? 
fiiini  till'  rxiM'Utiir  til  till'  ti'stator  was  I'aniM'lloil.  Tliis 
h'ttiT  was  never  lonniiunii'ateil  to  the  ilehtor  iliirin;,' 
the  testator's  lifetime,  nor  was  it  properly  executeil 
as  a  will,  ami  it  was  liehl  it  iliil  not  cancel  the  ilelit. 
The  rule  is  the  same  in  those  cases  xvliere  the  ileeeaseil 
makes  statements  or  ileclaratioiis  as  to  forKiviiiK 
ilehts.  In  llfiiii  V.  (liidfirii.  4  Ves.  ."i.  4  K.  U.  I.'!."),  the 
testator  lielil  a  note  of  the  plaiiitilT.  He  hail  never 
collecteil  interest  on  the  mite,  ami  ii  lew  ilnys  liefiiiv 
his  ileath  lie  tolil  the  pliiintilf  he  never  iiitemleil  to 
ilemanil  payment  ami  consiilereil  it  satisfieil.  Xot- 
withstanilin;;'  these  ileclaratioiis  it  was  lielil  the  note 
was  a  part  of  the  assets  of  the  estate.  Anil  see  Hilcn 
V.  Smiftli.  ."i  Ves,  :!41,  ."•  Ii.  K.  HI". 
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iiikI  ilistrilmtioii.  \ViiiiUt  v.  Wriiilif,  KHl  Tc-iiii.  :!i:!. 
Si)  11  pdlicy  (if  lift'  iiisiuniiic'c  imyablc  iiicroly  to  tlit' 

"  Ic'^riil  lich-v  ■'  (if  tile  (l( used,  is  assets  (if  the  estate: 

He  Ihimomhf  (1!K»L').  :!<).  1,.  J{.  .")l(l;  hut  a  iiolicy  jiay- 
alile  til  ■'  my  Ic.iral  lieirs  as  designated  liy  my  will," 
and  tile  testatrix  jrave  speeifie  pmiierties  and  legacies 
til  lier  linsliaiid  and  three  daufiliters  liy  name,  is  not 
assets  of  the  estate,  drifjilli  v.  Ilnires  '(li)O.'i),  S  O.  L. 
R.  4:!!).    fomiiaie  II,-  A'-Zirnii/.s  ( 1!)10),  -22  O.  ],.  R.  IJGT. 

Profits  made  liy  an  e\i"-iitor  in  speeulatinp;  in  elniins 
airainst  the  estate  mnst  lie  eln-.r^ed  asainst  him  as  as- 
sets.   Ill  re  Udiiif mill's  Kstiitc.  83  N.  V.  S.  TiT. 

Money  on  deposit  in  the  name  of  a  married  woman 
is  jiriiiKi  facie  lier  money,  for  which  her  hnsliand  as 
execntor  or  administrator  of  lier  estate  mnst  accoiiut. 
Hi-  IIolmeK.  ?!»  X.  Y.  Ap|i.  Div.  L'(i4:  Crossiltl's  KsUile, 
21 1   I'a.  St.  4!)0. 

On  the  (lay  before  her  death  a  woman  made  her  will, 
and  save  to  the  person  therein  named  as  p.xeeutor  cer- 
tain money,  which  he  deposited  in  his  hank  account. 
lie  made  no  claim  to  the  money  as  a  Kilt,  and  it  was 
held  it  was  assets  of  the  estate,  hi  ii-  Hi 'ml null.  SI  X. 
Y.  S.  2.-10. 

A  ilelit  due  from  an  heir  or  le'jrateo  of  the  deceased 
is  an  asset  of  the  i>state.  and  tl.!  ixecntor  or  adminis- 
trator should  charfie  himself  '  i  Ji  the  fnll  amount 
thereof,  where  the  distrilmtive  sliave  of  such  heir  or 
legatee  is  e(|iial  to  or  greater  than  the  delit.  He  Ellis 
(I'roli.  Vt.).  .-1  Ohio.  X.  1'.  :2(i7;  lloffmnii  v.  lloffiimn. 
8S  Mil.  (iO. 

The  Court  refused  to  cliar>;e  an  administrator  with 
the  amonnt  of  .-i  note  left  liy  tile  deceased  in  the  custody 
of  a  relative,  where  the  aniontit  was  uncertain  and 
it  had  never  lieen  in  the  possession  of  the  administra- 
tor, and  the  maker  refused  to  account  for  it.  claiminj; 
that  the  deceased  delivered  it  to  him  as  paid  or  as  a 
,«:ift,  and  there  was  no  evidence  that  the  ilelit  had  lieeii 
lost  hy  the  delay.    He  linker.  42  Aiiii.  Div.  X.  Y.  :!"(). 

AVeariimaiiparel  of  the  testator  will  not  lie  charged 
asainst  his  cNccutor  where  it  is  not  proved  to  have 
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imynioiit  „f  th,.  ,1,.|„     '   „  '^  ""  "'"  '"  "'■■" 

""'".""f  "f  ti.o  ,ioi,t  as  ..;si,  1 ;,  r  T'"""' " '"'  ""^ 

\'''''"™n^.i,l.M.,loin,ova,ro  ';  ■   / '"^  ^.'■'■""' <"  l'« 

l"-n,l,.istli,is.stato,liii?S(.  y','     :';.  ^ 
!■'»  ""■  api"!  iitiiicMit  of  „i,..'.    I  ;.        ■■      -\f  <'"ii"iion 

'"■'■''"-•'"...ishtl,    ;:f  ;;v'r""-''''''-"- 
'^«'-''''-'iM.a,;oi,Hii,.^^J  :i;;;*;-''7--..i.o 

•xccntoiMvas  that  til,.  ,l,.).f   1    ''.""*'"  '"  'I"'  olii,-,.  of 

-''■amiupoiiuii  ij ':i:;i''i''';''''>^^ 
''''•'i''i'y''mtth,.,!x:mor,  .;■''''■  ""r;r'''''''^'''''' 

■■',"""""  "'•  I'is  .h.l,t  as  a     .t        , ,;     ' "  ''"  '"••  •'"■ 

''''''■''|'■i''^v..lls,.ftl,.,lll.,v,  ;,;.'•''' 
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Ill  ciiiiiiiKiji  law  Ills  ap|)(iiiitiin'iit.  iii>t  iH'iiig  tliroiiKli  the 
iK't  Jiiiil  favour  of  lii,s  cii'ditor,  ilocs  not  appear  to  have 
I'Xtiiijfiiished  his  ileht.  It  is  soiiietiiiies  said  that  wlii'ii 
a  delptoi-  hei-onies  exeeutor  or  administrator  of  tlie 
estate  of  Ills  creditor  the  delit  is  extint;iiislied  at  hiw. 
Imt  heeoMii's  at  onei>  assets  in  liis  liands,  and  tlie  repre- 
sentative is  eharjicaliie  witli  tlie  amount  tliereof  as 
easli,  as  niKh'r  sui'ii  I'ireumstanees  eipiity  will  raise  a 
trust  or  presnme  that  the  delit  is  paid."  pp.  177.  17S. 

This  rnle  is.  however,  snh.jeet  to  some  limitations. 
Wliile  the  delit  must  he  treateil  as  money  in  the  exeeii- 
tor's  liands  for  the  purposes  of  aiiministratioii  it  will 
not  for  all  purposes  stand  on  the  same  footing  as  if 
he  had  aetnallv  received  so  iniieli  money.  If  wholly 
unable  to  |iay  thi'  money  in  pursimnee  of  the  order  of 
till'  Snrronate  Court  on  aeeount  of  his  insolvency,  hi' 
cannot  lie  attached  and  ]uniislied  for  i-ontenijit  as  he 
could  lie  if  the  money  had  actually  lieeii  received  from 
.souie  other  delitor.  Hiiiitits  v.  Sliirer.  S!)  X.  V.  1  ;  In  cc 
Itiiilfl.  :!  .\.  V.  St.  i'L'4.  It  is  also  clear  that  an  exe<-u- 
tor  unalile  to  pay  his  own  delit.  and  thus  unalile  to 
comply  with  the  order  of  the  SurroKafe  ('<iurt  chars 
ini!'  him  with  it  as  so  much  money  in  his  hands,  would 
not  he  fjnilty  of  einliezzlinj;  the  money  and  couhl  not 
lie  convicted  of  crime  as  if  the  money  actually  came 
to  his  hands.    Ilanrn.^  v.  Slon-r.  •mf/Ki. 

The  rule  applies  where  the  delit  is  due  the  estate 
from  the  executor  named  in  the  will,  and  from  a  firm  of 
which  lie  is  a  memlier.  The  amount  of  the  delit  nmsl  lie 
treated  as  assets,  althou.irh  he  and  his  tirni  were  insol 
vent  at  tlii'  time  when  he  accejiteil  the  tiiist.  I.chiiul 
\:r,'lt„i,.t  .Mien  (.Mass.)  ."i.-ll. 

The  iiidelitedness  of  an  insolvent  I'xec.itor  will  \if 
applieil  in  the  discharge  of  any  i'ompens.<<tioM  allovie.l 
him.    I-'rrcmaii  v.  I-'iicihiiii.  A  Heilf.  Snrr.  <S.\.)  S]\. 

Where  a  note  is  m.-ide  liy  the  testator  awl  .■xecul' 
.jointly  the  liurden  is  on  the  e\.iutor  to  shew  that  tie 
note  does  not  represent  his  ilc4it      ll(iiil'<  Eslatc    !:> 
r'a.  Dist.  .'wL'. 

.\s  to  propi'rtN  over  winch  the  deceas.d  had  a 
power  of  appoiiitmenl.  see  the  next  cha|tfer. 
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^VlfAT    Amk    Ncrr    ASSKTS. 


I.  T|](>  <l(.|it(ii-,  lijs  iviiliiM    ,,..  .•       1 
-'■izin-c.  'ii.Ut,.|s     (..\-,.,„|,t     |-,,„|| 

"'■I'l  tliiit  I  ii's,.,.\,.|,i,,i;,,„  "■-"■  I..  K.  .)4.!,  It  was 

-"-'- '.-..■  :'M::::r:r:;::-nrr ''■/■'''''■'■"' 

*'\l'<"llf<.r-    ,...    ..   t  ■  '       '"    ''"'    'IfItU   S   (»t    -III 

-'- ''-'In- -'':::rv'''- :'''■ '"•^■' "■^'^'!-" 

■■'"''''■'■"    "li^'iv   th,-y,.   i.    „„'    ';,,"  '"'■''  ""■  ""low   In, 
"";""! N..n,,,„.,f  ^.,„„i,    '"''"'  ■■'  (''"■l'«>".Miia,-v 

n,f),>    f.V'solT  fl,,."',.!-'''''".*'"'    '"'.    '"'""■""•'■llloi-    l|;|s     II,, 

■■.•t,.,w,lL'  ^:^:;;!:r:v''''r''''''''''^'-' -' 

'•  J-'iW'n  t„  f(„.  ,1„|„,„.    ..  ,  .'  """'■I.-  IS.  Iiy  swtKiii 

■■" «**»::7'.M;';;-'t;::";:::;:: 
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tiiMiiil.  'riic  <;('iu'r'al  t'xcinptidiis  which  iiiax"  hr  sch'cti'ii 
aCf  artii'li'S  iiscil  not  aloin'  liy  the  (ichloi".  hul  also  hy 
liis  liiiiiily.  Thi'  lixils  of  till'  ilrhtoi's  tnuli'  air  uisni 
to  him  iiiMsiinally.  hut  an-  not  fii'iuTally  of  valur  to 
till'  willow.      I'nkcnu,!  \.    /'Ii„iii/,.^nii    {\>i\\).   J4   (I.    I,. 

K.  :is(;. 

'I'lioci'  Kills  111'  tiioiii'V  li\  ilii'  hiishaiiil  to  till'  wil'i' 
lor  ilollifs,  oi-  to  piiri'liaM'  oniaiMi'iits,  or  for  licr  si'jmr 
atf  ('Xp«'i)«liriir4'.  wliirii  art*  usually  i-alli'il  pin  luouoy, 
art'  mi<'  as!**'!^  of  tin'  I'stati'.     Fot'  an  I'i^horato  stati'- 

nii'iil  ■•(  till'  law  as  to  pin  luoiirv  Ilimitril  \.  Dliiliii. 

Jt  I.  A:  Kin.  <;:!4.  :1T  l{.  I{.  JTi;. 

Sonii'wiiai  aiialo:i"iis  to  pin  inoiicy  ari'  the  profits 
luaili'  hy  till'  wifi'  from  tlii'  sali'  of  hulli'r.  ''HKs,  poul 
tr\.  fruit,  I'ti'..  wlii'ri'  tlii'  liiishanil  allows  the  wifo  to 
tlisposi'  of  sui'li  iiroilui'C.  Wlii'i'i'  a  witV  hail,  froni  smh 
.savinsjs,  inailo  a  loan  to  hor  luishainl,  it  was  hi'lil  slii' 
"  as  I'lititlivl  to  prove  a  I'laim  against  his  I'stnto  for  tlio 

ai mt,   tlii'ri'   hrini,'   no  ili.fii-ii'iicy   (,r  assets   to   pa\ 

il.'lits.     Sldiniliifi  V.  Sli/lr,  :i  I'.  Wiiis.  :!:!!). 

So  till'  saviiifts  of  a  wife  out  of  her  allowanoi'  for 
liousi'kci'iiinj;'  hi'loii!;-  to  tlic  wilV  and  not  to  tlio  hus 
hanil's  estate.  Maiiiiiit  v.  Ihiiuicrfiiril.  '1  Ki|.  ('as.  Ahr. 
I.")ii. 

'I'lie  wearini;'  apparel  of  a  iiianieil  woman  is  |n-e- 
sunieil  to  helon;:-  to  her  liushanil,  in  the  ahsence  of  evi- 
ileiice  to  the  eoiitrary.  anil  neeil  not  lie  aeeounteil  for  hy 
her  I'Ni'i-utor.  Ill  !!■  Hall.  70  Vt.  4.")S.  In  ('iifjiiihcnii 
\.  Miiililiii.  :ill  hill.  .\pp.  :ii;il.  it  was  hehl  that  a  wateli, 
eliain  anil  eliariii.  n  riim  ami  .1  iliainoml  stml,  worth 
*.'ilNI,  were  not  within  the  meaiiiim-  of  a  statute  proviil- 

iim'  that  weariii};-  apparel  ol'  the  il aseil  slioulil  not  lie 

eoiisiiiereii  as  assets. 

.Money  voted  to  exeeiitors  as  ollleers  of  a  eorpora- 
tion  in  whieh  the  estate  wiis  lariiely  interested,  anil  the 
testator  an  ollieer  at  the  time  of  his  death,  as  extra 

e peiisation    i'or   their   serviees   as   sueli   ollieers,    in 

a ida with  a   usaae  of  hum-  staniliiifj:.  "as  held 

not  to  he  asset>  of  i| state.     Itf  Sdidffi'r.  (i.'i  \.  Y. 

.\pii  Div.  :i7s,  re\ersiiiu-  :;4  .\lisi-,  :;4. 
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'^"t ""-/« a, J,  i,  ,;„  ,!!,""■ '';;"*'"^'"'  ''V "  v„ii,i 
""■  '■'■"'■""M-  is  ,.„ti,i„,i.  '/>;,,,;".  '!;'7'-''"'"  to  wim.h 

"I  ";<' d(.,.,.as,.,l.         ■         '"I"""''  I'"' l>.My„„.,„  „|-,i,.i,t.s 
l"''-'V  "viw  wl,„.l,  „  ,1,,,,,'  V        l"-'»"l''s  tiiut  ••  |„„- 

"'''"'""""■"t,  «i„w,  i„.  „',;  J,,  ,"■'■'""  '""'  "  l"'"-"i-  of 

'?";';'■'''■«•  »i<'-"t  ,L^  ,'";:'• '■^'■'•'■•-'' >■".•  i.i. 

'-Ililll     Ih.    „ss,.t«    f,„-    ,1  '    '"     '■'">     "fll"l     IMTs,,,, 

'''."•'■""'"I  l"-.n.  -„')    a^  ,     "'"•'■r"""i^-''^  "f  -..I, 
rvl,„„st,.,i,-.  '    """-^   """   l"',M,.,y   !,„.«   |,p,.„ 

"^''-'f'-t:.torhJt;      !,:'•'  •'■'''■'''■'''.•stutos,,.. , 

'""''"''■  ^ft.'v  ,,ii  „;„ ' ,  !, ":'>  "i'i'i"-«i.ic- for ,i„„ 

'"■'■"  pr.-vi„„slv  >,,  „,,,,|i,.,,""'  ■-    """    Pr-"|).T(v   I,;,, 

--''-^":';::v::J:-:;.^:;f--' ■"'.-'■.• 

■'/"''^"'■t  '■'■^'.•in|..lnv    I,     „      "■^"'  ""■  ■■'PP..„,t,„-. 
''"'■-'■•'"tlHM^n,,!,,,,,!  ;',,''''''.';;'"  sl,n,,|,|  I,,.,,  H,.., 

'"■'"  "'"^  "■'■ ' • "- ;-' ::';.rr;:'';:;!:i.;;;;;: 
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rcKnrds  tln'  I'linil  ovef  tlii'  u|)|H)iiiti)i's  nt'iifiul  crcdi 
tors.  /;(7//ii,s  V.  Lairlfii  (1!K):!),  A.  C.  411,  ulKiMiiiii,' 
III  re  Lmrlvji  (l!H)i;),  2  Cli.  7!)7. 

The  power  iiuist,  nt'  course,  he  excrcistMl;  hut,  prn- 
vi(i*'(I  the  pttwcr  is*  exercised,  the  estate  hecoines  assets. 


(■IIAITKK  X. 

ADVEHTISIXI;    KIH   CllKUlT(.Ii.s. 

Ilnvin.  .■oUec'teil  tile  assets  nl'  the  deceased,  one 
of  the  tirst  and  pr'incipal  duties  of  tlie  executor  oi- 
a<hiiinistrator  is  tlie  payment  ot  tlie  dehts  and  lia 
hilities  of  the  deceased.  \\  hat  is  tlie  proper  pert'orni 
nnce  ot'  the  duties  of  an  executor  or  administrator  in 
tills  respei-t .'  It  is  aseertaiiiLni;  the  delitv  and  liahi 
iities  due  or  owin;;-  hy  the  decease<rs  estate,  the  pay 
inent  of  suiii  ilelits  and  liahilities,  and  the  lej;al  anil 

proper  distrihiition  of  tl state  amoiit,'  the  persons 

enlilled.  Per  .les-<el.  M.|{„  ,s/„„/,  v.  Lii.-h.  II)  Cli  I). 
4(W. 

Much  ol  the  I.  arnini;-  in  the  KiikIIsIi  text  hooks  on 
the  c.rder  ol'  adininisti-ation  of  assets  is  of  no  import 
aiice  here.  i.Hini;-  to  the  fiu't  that  priority  amonj;  dif 
feri'iil  classes  of  delits  has  hnij;  lieeii  aholishii,  in 
Ontario.     See  section  .')3  of  Tile  Trustee  Act.      lint 

hi'cause  the  d ased  must  he  clecently  and  properly 

hurled,  and  l>eiaiisc  the  exi'ciitor  or  adiuinistrator  is 
personally  liahle  foi-  tlie  costs  of  and  incidental  to  the 
proper  adniiiiistralion  of  the  estate,  these  i-xiienses 
arc  a  first  ."liarsie  iipmi  the  moneys  come  to  the  hands 
of  the  personal  representative. 

Before  the  dehts  or  lejiacies  are  |)aid,  or,  in  casi's  of 
intestacy,  hefore  any  distrihutiini  is  made,  the  execu- 
tor or  administratir  should  see  that  the  proper  adver- 
tisement for  creditors' claims  is  pulilished.    Section  .")(i 
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11*,'  , 
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■:"'"""  V.  .s„,„/,,,,  ;■,„  ■,;   "';■•    ';:  mit  ..i,ffi,.i,.i„. 

'"'■"""• '"lv,.,,i,„ ,„w  11,    ,       ■,-'   -^^  '*•■*-•■!•     A 

, -^-f-'ti^ ni'l:;!!;;;;;;: -,;,';, \,;,,,.ii,ii.. 
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••^  •"  '■l.'iiiiis  )■„,  ,l,.|,„  ,„     "    "  "'     '";  uss.'ts.  as  «vll 

'ii  '•:"«i'i.iii  it  '■  Ti,  "■• "  "■  ""■  ^■•  -'.'<-' 
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I  iiiiiviiiii,  I.")  1'.  1{.  '^l-,  lloyd,  ('.,  Iii'ld  it  was  not  iieccs- 
snry  to  julvcrtisr  in  tlic  (>nliiiin  (Uizfflv,  "  n.s  U*\\ 
|M'r.«ons  wi'  or  read  tlii'  diKtllr."  Sec  also  Ite  Axlt- 
mtiii  (I!)()S).  !,■>  ().  I,.  1{.  44. 

In  a  snImiKiia'iit  ciisi'  Street,  .1.,  said  tile  noticis 
should  l>e  "  pulilislicd  in  the  localities  wliere  claimants 
iiirainsi  IIh'  estate  rc'sided,  or  else  in  the  Oiitiiiii)  (!<i:- 
fttr  il"  their  residence  were  unknown."  Stpirail  v. 
Siiii<li'i\  ;!()  (hit.  K.  110.  As  far  as  this  relates  to 
the  ueiM'ssity  of  pillilii'atioii  in  the  (linclli'  it  would 
seem  to  !.•  'i  mere  ilictum.  as  the  case  went  olT  on  the 
insiiltici'  ii.'v  of  the'  advertisement.  Where  there  is  a 
proiia''  !■  ^  of  the  deci'ascd  having  creditors  to  whom 
notice  '  .  a  local  jiaiier  would  he  of  no  value,  for  in- 
stance in  the  case  of  a  mei-chant.  it  miplit  be  prudent 
to  advertise  in  the  (lii-clfc  in  addition  to  a  local  |)aper. 

N'ot  less  than  three  insertions,  K<''i''i'iilly  four,  are 
ordered,  and  a  month's  notice  should  he  j;ivpn  from 
the  tirst  inililication  and  the  time  fixed  for  distribu- 
tion. Ill  If  liiitfhfii,  Ddiuihtii  V,  Tdinisiiii,  4;>  Cli.  D. 
1.  Three  weeks  notiiM'  was  considered  too  short  a  time. 
]\'fi<ifl  v.  WeifjlifuKin,  sitpi-n. 

An  ndverti.seinent  for  creditors'  claims  docs  not 
exonerate  an  executor  or  ndministrntor  if  ho  had 
actual  notice  of  a  claim  before  ilistrilmtion,  even 
though  the  I'reditor  has  not  filed  a  claim  in  response  to 
a  notice  asking'  him  to  do  so.  Tin'  CarVniij  llreiriiii)  Co. 
V.  ISIdcl;.  r>  Out.  1{.  441  ;  Scnllish  lupiilnhlc  v.  fleollii. 
2!)  L.  K.  Ir.  JiKi;  In  re  ImiuI  Ciclil  Co.  of  hetaiid 
v.  hrJiniil.  21   \V.  K.  i;!,-). 

I'nder  the  similar  Hnslish  .Statute  it  was  held  that 
an  executor  who  had  distributed  the  assets  of  his  tes- 
tator after  issniiii;  aihiTtisements  and  taking  the  steps 
pointed  out  li\  the  Act.  had  the  sam>-  protection  as  if 
he  had  administereil  the  estate  under  a  decn-*^  of  the 
Coiii't:  and  if  he  should  liave  retaineil  any  h*i:acies 
as  trustee  after  appropriatin;;  tliein  for  the  beiiefe  of 
the  rcsliii  (/III'  fyiisl.  he  will  no  .nii;rer  be  iindc-r  any 
lialiilit>  qiin  executor.  (7c////  v,  llniiUiiiil.  I..  K.  ?,  Ecj. 
;i<W;  fliiiilrr  V.  Yi, nil').  4  K\cli.  I)i\.  2.')l'i, 


'•AVirKM  or  i,f;i,,,,. 
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,'vj  KNKl'lTHIW     AICIIIXTM. 

Ill  111'  piiiil  (lilt  111'  llii'  asKclx  III'  liis  ili'litiir's  istnti'  dm's 
Mill  i|i'|ii'iiil  iipiin  li'»liinii>iiliirv  pniviHiiiiis.  Iiiit  is 
sci-iircil  liy  III!'  law.  iiiiil  is  tlii'  funic  ami  iiiuii'  iitliiT. 
Iidlli  ill  Icslalr  ami  iiitcslali'  I'slati's.  Itiitli  tlic  I'xrciitdr 
ami  ailiiiiiiictrainf  lake  llii'  pmiiciiy  nf  llii'  (liTcasol 
piTwiii  pri'rifi'iv  as  il  was  Icl'l  at  the  liinr  iil'  ili'cciisi', 
whi'tlii'i'  snrli  ciimliliiiii  is  llif  ri'Siill  iif  llic  iipcralidii 
111'  law  III-  llic  acl  (if  llii'  party  liiiiiscH'.  liiiUiiyilsnH  v. 
IlirlKiiil.^iiii.  S7  111.  App.  :!.'i4. 

Till'  duly  III'  an  cxcculdr  nr  adliiiliislnilnr  is.  al'liT 
payiiif;  llii'  I'mii'ial  cxpi'ii.si's  ami  colli'diiiK  thi"  assets. 
Ill  pay  llic.jiisl  drills  and  satisfy  tin- .just  clainis  aKainst 
till'  ti'slatiii's  I'slatf.  Hut  it  is  clearly  liis  duty  imt  I" 
waste  an  estate  nut  liis  iiu  ii.  nliicli  lie  is  adiiiinisterinK 
I'lir  the  lienclit  iil'  (illiers.  in  salisryiii);  demands  which 
are  cipnillv  iiiilciialilc  in  law  and  in  ei|iiity.  Per 
Howell.  I,..i..  in  hi  ir  Itoiiii.-oii.  rii'hl  V.  ir/(//<'.  2:1  Ch. 

I). ,'«;:!. 

Sccliiin  .'i:;  (I)  of  The  Trustee  Act  priivides  that 
"A  personiil  reprcscnlalive  may  pay  or  allow  any 
deht  or  claim  on  any  evidence  thai  he  thinks  siillicieiit." 
Snli-see.  CJ)  deals  with  the  power  of  such  represeiila 
live  to  coinpioinise  clainis,  and  will  lie  dealt  with  here 
after.  Notw  ithslandiiij;  tile  liioad  laiijiuaKe  of  the 
aliovc  sei'lioii  u  personal  repii'seiilative  has  not  an 
alisolnte  power  to  pay  every  claim  presented,  and  must 
use  ordinary  eoinmon  sense,  and  exercise  a  reasoiialilc 
discretion  in  the  consideration  of  clainis  made  airainsi 
the  estate.  In  It,  Williitiiis,  J7  Out.  Ii.  4ll.''i.  the  execii 
tors  had  paid  a  note  of  the  tesliitor  for  *-J.OI)0.  al 
tliouj;li  they  knew  the  note  was  made  without  consider 
alioi:  and  was  a  jrift  liy  the  testator  to  the  payee,  and 
therel'ore  not  lefially  eiiforcealile.  The  .hid),'"'  of  the 
Surroyat,'  Court  held  the  note  was  a  "  I'laiin,"  and 
the  executors  were  protected  under  the  statute;  liut  a 
Divisioniil  Court  reversed  the  .jiidKincnt  and  held  the 
statute  did  not  authorize  the  payment.  "  for  tliey  had 
evidence  liefore  them  rclmttins;  the  piimii  I'licii'  |ire- 
sumption  arising  from  the  signature  of  the  testator, 
and  tliev  had  no  further  evidence  to  sustain  the  claim." 
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,-,4  r,\K(iroi;s    AcrniNis. 

Ill'   illrUMl.  I'.K'..    1"    lllivr    hnll    nivi'll    l'(ir    lllollcy    liisl    lit 

^aiiiiiifj.  ((liter  V.  Ciilliiiii.  .")  Ahiiil',  (\'ii.)  ■22:',.  Hut 
iiotos  ftivcii  liy  the  dircascd  l'.>r  ffaniiiiK  <l('lits  iiiiil  imiil 
liv  tlu'  cxwiitor  ■witliiiilt  k-.iuwlcili  on  liis  jiart  at  tlic 
time  (it  iiayiiiciit  nf  tlic  illegal  (■(iiisidcratioii.  will  lie 
allowed.     ('■"#>.■  V.  Iliiljiii.  4  Ccddw.  ('I"ciiii.)  4S7. 

AltlioilKli  Hci-ti(iii  12  <if  Till'  Kvidclii-c  Act  rcciuiros 
siiiiic  (•(iri-dlinrativc  cvidi'iicc  tii  support  an  ai-ticm 
aiiaiiist  tlic  estate  of  a  deceased  person,  if  an  executor 
or  administrator  is  satisfied  that  the  claim  is  just  and 
]iroper  it  may  lie  aUowed  without  such  corrolioration. 
nawliiisiiii  \'  Schnli-s.  7!)  I..  T.  :!;')();  Ill  re  Oiiffcii.  7!) 
I..  T.  442. 

On  an  audit  of  an  executor's  accounts  the  .fudfie  is 
not  hound  to  <lisallo\v  payments  made  liy  the  executor 
liecause  there  was  no  corrohoration  in  support  of  the 
creditor's  claim.  The  respoiisiliility  for  payment  falls 
upon  the  executor;  he  nuist  use  care  and  judgment  in 
considering  the  claims  presented  to  liim.  and  if  lie  does 
so  fairly  and  honestly,  and  in  the  interest  of  the  estate, 
he  will,  (in  passing  his  accounts,  lie  allowed  such  as  he 
thought  fit  to  pay.     Ue  lUttiil  Kslalc. .')  Terr.  I..  I?.  2:!0. 

AVitli  resiiect  to  cdiitingent  debts  and  liabilities,  a 
(luestion  of  great  importance  formerly  arose;  namely, 
whether  an  executor  can  safely  make  payments  of 
legacies  or  deliver  over  a  residue  where  tliere  is  an 
ontstanding  covenant  of  the  testator  which  has  never 
yet  been  broken,  and  wliicli  may  not  lie  broken  hcre- 
.■ifter.  The  (|uestion  was  discussed  in  several  early 
cases,  and  the  result  s<'imiis  to  be  that  an  executor,  with 
notice  of  even  a  possible  liability,  cannot  safely  make 
payment  of  legacies  or  distribute  the  residni'.  If  he 
does  he  will  have  to  answer  to  the  claim  of  the  credi- 
tor whose  contingent  claim  has  ri|iened  into  a  certain 
claim.  Thus  in  Tuiihir  v.  Ttuihir.  I>.  K.  10  F.(|.  477.  it 
was  held  that  where  executors  of  a  shareholder  in  a 
joint  stock  ccimiiany,  whic-li  was  a  going  concern  at  the 
time  of  the  testator's  death,  paid  a  legacy  without  pro- 
viding for  any  contingent  liability  in  res|ii'ct  of  the 
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jCi  KXi;ci"rf»i!s    AcenrxTs, 

till'  ilcatli  el'  the  (locciiscil.     Kiiei>lvr's  K.^liili',  4   I'ii. 

Dist.  :i4(;. 

Whcic  .111  I'xi'cutdi-  is  ill  lunils.  ii  lU'lit  duo  to  liiiu- 
sc'ir  iiMist  lie  ciiiisliliTcil  US  imiil  and  run  no  Inn^''!'  draw 
iptiTcst.  Selniii;/  V.  Krilli.  2  Hill  (S.C.)  ;!4I).  Hut  lie 
ciiiiniit  lie  prevented  rriini  cliai'gin^'  interest  \i|)  to  tlie 
time  of  final  settlement  where  lie  lias  no  ri^dit  tci  retain 
any  jiart  iif  the  assets  in  iiavnieiit  of  liis  claim  until 
it  inis  lieeii  Hllowe<l  liy  the  I'oiirt  on  a  tinal  aeeiiuntinK. 
He  Sainiilerx,  4  Misc.  (X.V.)  2H.  He  eniinot.  however. 
proloiiK:  the  running  "f  interest  on  his  elaini  liy  delay- 
inn-  the  settlement  of  tin'  estate,  and  he  will  lie  allowed 
interest  only  for  the  ]ieriod  witliin  wliieli,  liy  the  exer- 
eise  of  due  dilis'i'nee.  he  niiKlit  have  settled  the  estati'. 
hi  ir  nithnioii'l.  2  Piek.  (.Mass.)  .'i(i7. 

AVheie  the  testator's  son  was  directed  to  pay  the 
debts  and  to  pay  the  widow  ^\M  per  year  duriiif?  her 
life,  .-inil  the  real  estate  was  devised  to  tlii'  same  son. 
it  was  held  that  the  ett'ect  of  this  was  to  charge  tlii^ 
pavniont  of  lioth  the  debts  and  iinnnity  \i|iiin  the  land  so 
devised  to  the  son.  lie  TIkiiikis  ( liMIl ).  2  O.  I,.  U.  WK. 
He  received  the  fund  out  of  which  the  payment  was 
to  be  made.    Rohsoii  v.  Jiir/Uiii'.  22  (ir.  4li().  4l'."). 

AVhere  an  executor  or  admini.stiator  ])ays  debts  in 
full  the  iiresnmption  arises  that  be  had  sullicient  assets 
to  pav  all  the  debts  of  the  estate.  Gciilkiii  v.  Walsoii. 
<l  O.  W.  \.  251. 


CILM'TKU  XII. 


FrxF.R.\T.  K\ri:NSKs. 

Funeral  exjienses.  says  Lord  Coke,  accordiiiR  to  the 
deiiree  anil  (piality  of  the  deceased,  are  to  lie  allowed 
of  the  fidods  of  the  deceased,  before  any  debt  or  duty 
whatever.  Hut  an  executor  or  administrator  is  not 
.justified  in  incurring  such  as  are  extravagant,  even 
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jS  KXKrnnii.s'  AccdiN  rs. 

luniTiil  I'spci'sci'.     Till'  Ciiiiit   i-i-riiscl  111  all""    iilcui' 
tliiiii  )fl.")(l. 

Ill  Mdttii  (tf  K'toiiiui  (SiiiniKiiti'  (-'unit)  :!S  Misc. 
(X.V.)  :!!I4.  an  mitlay  iil'$4IHI  icir  a  casket  iiiid  Imx  niit 
ui  nil  estate  nf  six  er  seven  tliiiiisand  iliillars,  was 
licid  iiiirensonalile,  and  the  adniinistiatin-  was  only 
alliiwcd  $17.")  tlierel'iir. 

Ill  ihillii  uf  (),iih-ii.  41  Misc.  {.X.V.)  l.'iS,  a  cliai;;e 
"f  $4!l."i  was  alliiwed  mit  nl'  a  persimnl  estate  iif  almnt 
$4().(MMI. 

Ill  lliiir(ir,rs  l':stiilv.  27  I'a.  C(i.  Ct.  (iOS.  mit  of  an 
estate  111'  i|;:.',S(«l,  $H(M)  was  alliiwed.  there  lieiiif;  no 
kiniwii  lieir.s  iir  unpaid  creilitors.  the  I'uiiernl  lieiiij,' 
lai'se  and  the  necessary  expenses  eiiiisiderahk-. 

Where  the  estate  was  $2,842,  and  the  iie.xt  ol'  kin 
not  near  relatives,  the  Court  refused  to  disturh  an 
allowance  ol'  $2(10  I'or  undertaker's  fees,  in  aihlition  to 
if,J8  for  a  liurial  lot  anil  church  services,  and  $:!()  for 
i-arriaKi's.  /"  ic  ( ''iinphfirs  Estate,  24  I'a.  Co.  Ct.  4S(). 
Where  the  deceased  had  no  relatives  in  the  city 
where  he  hail  lived,  and  i'or  a  nu.iiber  of  years  had 
lieeii  janitor  in  lailroad  offices,  and  his  associates  were 
Kciieially  lalionrinjj  men,  and  hi'-;  estali  less  than 
*5.(KKI.  an  allowance  of  H'lj  to  the  iiniiertaker  for 
fiineral  expenses  charged  at  $.'j2(;.  was  held  to  he  ex- 
cessixe.    Folei/  v.  ISroeksmit,  !Ki  X.  W.  U44. 

An  adniinistiator  payiii};-  doctor's  hills  and  fun- 
eral expenses  of  ap  adult  ohihl  of  the  intestate  cannot 
he  allowed  therefor  out  of  the  estate,  though  the  child 
was  an  invalid  and  liveil  with  the  intestate's  funiily. 
1  le  may  have  a  charge  on  the  chihl's  distributive  share 
of  the  estate,  but  it  is  not  funeral  expenses  of  tlie 
estate.  /»  )•('  Minrhn's  Kstalc.  30  "Wash.  !),  70  P.  WX 
The  law  casts  upon  a  husband  the  duty  of  burying 
his  wife,  but  lie  is  entitled  to  retain  the  sums  expended 
in  her  funeral  out  of  her  se))arate  estate  as  against 
creditors,  hi  iv  McMiJii.  :'.:l  Cli.  J).  ■>'■>.  This  case  was 
not  followed  in  .Manitoba,  where  it  was  held  that  a 
liiisband  cannot  recover  from  his  wife's  estate  moneys 
disbursed  for  the  expense  of  her  funeral  unless  she 
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isliahl,.  l„rits  liin<.rnl  i.xponsos. 

F.u».ral  <.xi„.„s,.s  an.  „„t  „mi„t,.„an,.,.,     \vi,.,,v  a 
''"'""  ;™«  «»■">'  "  "'i-taiii  y,.aWv  si„„  r,,,-  „,     '  ., 

;;;;r;;n„?^ '"■'";"■'•  ^'- -'-.— 'mi.:  , 

out   ,1  I,,.,-  .uvii  ,.s.a.,.  ami  i„,t  „i,t  „r  t|,.,t  „f  i„„.   , 
[•;.vi...ns,.s  f,„-  a  ..,.|,„.„.,.y  1,„  «n,l  a  n,,,,,,,,,,,.,,,  w,.,-,. 

cl  a  sla  lit,.  l.mi.Mifr  hni,.ral  ,.xi».„.,.s  t„  $300      s',„ 
^     vA<.W,„.27AVa.li.,..K,.,:.s2.,4App    n.rT 

111  oilUM  States  „l  tlu-  I  ni„n  ar,.  t,.  tli,.  ,.„„t,,„-v 

tliat  .1,0  ,„st  „|  „  l„„-,al  l„t  ,s  all„„al,l,.  as  an  i.on,  of 


lif  infant 


ai 


KXKCI'Tiiri.s'  A(  r()IN"l> 


fuiHTiil  cxiHMisc.  ir  ic'iisnmililc  ill  iiiiiniiiit.  ri'Kiiril  lii'liii? 
liiiil  til  nil  till'  cirriiiiistuiii'i's. 

In  Clriiirs  v.  I'lu.  (i  Ciilii.  Ajip.  :177.  it  was  siiiil: 
"  Till'  rii;lit  til  inui'liiisi'  ii  Int  in  whirli  tii  limy  a  ili' 
I'i'asi'u  |»'rsiin  I'l'sts  <in  very  similar  prini'iplrs  to  tlinsi' 
wliirli  riinlnil  till'  ailininistratiir's  li^'lit  tii  pay  rnni'inl 
i'liar«:i's  anil  tlii' i'X|ii'iisi's  wliifli  aii'  iniini'iliali'ly  iilti'ii 
ilant  at'tiT  tlii'  ili'atli  anil  liiirial." 

Wlii'iT  till'  li'statiir  liail  in  liis  lil'i'limi'  pnrrliasi'il  a 
Imrial  Int.  i-ri'ilil  I'lir  thi'  I'xpiMisr  iil'  a  lot  in  anotluT 
]ilaiT  was  lint  allnwvil.  Mnlhi  nf  Winidhiini  (Svirni 
}jati.  ('iiiiitl.4ll  Misi-.  N.  \.  14:1. 

In  Tiittif  V.  Itohiiisoii.  :::;  N.  II.  I(I4,  ami  lliiicldii'.'^ 
K.'-ldlr.  II  riiila.  (I'a.)  \S.',.  tlir  i-iist  nt  impniviiiK  a 
linrial  lot  was  imt  allnwoil.  Itnl  in  .1//i'h  v.  .I//i'H.  :1 
Di'in.  (N'.Y.)  it  was  lii'lil  that  wUi'Vv  the  Imrial  plan' 
liail  iH'conic  iinili'siralili'.  an  ailniinisti-atnr  slmnlil  lii> 
alliiwi'il  iMvilit  rm- tlio  ii'asimalili'  cxpi'iisr  of  ilisintiM - 
rinjr  tho  limly  iil'  the  ilcfi-asi'il  anil  ii'linryiiiK  it  in  an 
iillii'i-  plai-L.  lint  nut  «  lim-i'  tin'  plai'i'  iil'  linrial  was  suit- 
aiiii'  anil  hail  Ihtm  si4iM-ti'il  liy  thi'  ili>i-i>asi'il.  \\'(itl;iii.<  v, 
Jlomiiir.  1(«;  Inil.  :!7S.  Anil  in  Mattel  nf  h'linti^^.  8(1 
N.  Y.  App.  Div.  !l(i.  a  rii'ilit  uf  $')0  I'xpi'niU'il  liy  I'sivu- 
tni-s  I'm-  till'  piTpi'tnal  ran-  of  tin'  ci'iiU'tiTy  lot  in  wliirli 
till'  ili'i'i'asi'il  was  linricil  was  alinwi'il, 

A  rcasonalilc  aniinint  fur  si'i'vicos  anil  I'xpcnsi's  in- 
cnrri'il  in  transpnrtinK  'I"'  '""'y  "'  ''""  lU'd'asml  fri'  . 
a  fon'i}jii  I'lmntrv,  wliiMv  lif  ilii'il.  is  properly  payai.le 
lint  of  till'  I'stati'.  Itc  J'lni!)'.^  Kslal,'.  41  Atl.  R.  :!84. 
An  alliiwani'c  of  iflwd  for  funi'ral  pxponsi's  ini'iirrcil 
in  till'  transportation  of  tho  boilii's  i.f  tlio  ili'n'aspil  and 
liis  will'  frimi  Ti'xas  to  Xi'w  York,  and  tlii'ir  linrial,  was 
lipid  not  an  nnrcasonahli'  allowani'c.  Siilliiiiii  v.  Ildi 
tier.  41  X.  .1.  Eip  -!>i>.  And  in  JeiniisDii  v.  //n/v/"'"'. 
1(1  I'ii-k.  (Mass.)  77.  tin-  travi'Uinjr  I'xppnsos  of  tin" 
family  K'oin,!;  to  thi>  plai'p  wliprp  tlip  di'i'i'a.«"il  was 
strii'kpii  with  liis  last  illnpss.  wprp  allowpd. 

An  pxpi'iitor  or  adniinistratiir  will  not  Iip  allowi'il 
for  his  iiorsiinal  pxppnsps,  or  for  his  tinip.  In  attpiidins 
till'  fniR'i-al.     Liiiiil  V.  l.iniil.  41  \.  II.  :!.V)i  nor  for  thp 


M'ins    |,„„|    ,„   „„    „,,;„„i„„i,„,    „|.    „|,.,.|,    ,1 

;;"r  ,;';"'■ '■'"'■ •'"lin'oMh,.  r„„..,,,i.  wi,,.,-,.  i 

/^:;::;;j'i;.V'v''^"';;ss:\r'i.::r';::r:, 'r'''"' 
"•"';  "[''"• 'I'^'i? -„.,,,„•,.;;,■:  ,i:;:;^;  ;;,;;- 

-."■.■-fw™/,  l4S..VIi.(IV,a.    lint  n.|„^i„„s  ,.,.,". 
i""ri„.s.  «„.,,  in  ac.nnhiiin.  with  tl„.  r„itl,  „r  ,|„.  ,|,. 

-;.sH.nW. In.  n,s,,.„„r,lH.r„n,ily.,, ,.,.,,,. ,,  J,,, 

II  .\in.  i:  Imik.  Kni'V.  I2(iri. 

""  tl»' M,m..  |„-i„n,.l,.  a  ,-..as„„,,hl,.  su,„  ,.x| 1,..| 

o,    flmv.,,s   ,s   a   j,,„|„.,  „|„„.„.„      ,^,,^^^^    ,1,,.' „,,.„„ 

'    Itn^.y.hrll,.  ■:■>  |{.   1,  1,1,  S4  Am,.  St.  K,.p.  ,s:|  ( 

A.«u,t,,    ,.,,,|,,.sf,,,  imnal««..all,,« s,l,.,. 

/•''---•W,  J     ..„„.  .•!li!..     Carnaw,.  hin.  In,-  ,|„.  r„n..,ar 

Jliss.'7jr         "  '"'"'"■'■    ■"'''"""'''  '■  ■'/'"•/'"-Vo.  44 

.arv','",.",'"*  "',  "  '",""",'■  '""■'  '"■  """"'"'  "  '"■'■-  '"■'■-« 

ut   „,t    „tl„.nv,..,.   wlion.    ,|„.   ,,,,,|j,   i,   „|,.,       ,,      ; 

iMmKi,  ,.„st,,mary  at  ,-o„„„y  faaerals.    //„„/■,.  ^,,,„; 
!■!  I  a.  IJist, .).)!'. 

On,.  „r  tl...  lV,.,|,„.|it  il,.„,s„f,|i.s|,„,s,.,n,.„tsi„  ll„. 
'"•'■'""It.-  „l   ,..N;,.,-nt,„>  and  a,l„ii„i.st,-at,„s  i..  ,„ai   „r 

m.M-.-ha,,ts'a,.,.,a,,,tsl',,,.n,,,,,,-,,in^^,,,,,|s|',,,-tl,,Mvi,l,,u 
•.'-".■''  "t  tl;"<l<"-«'MM.,l.   I„  ,/.,/,. V.  //„/,,-,.  L'  <■ 

^  I.  -11,,  ..1  K.  K.  m;::.  it  v™..  i„.|,i  ti,at  t ,<t.  „f 

""Minnn.;  f;,„„|s  i..  n„t  f,i,„.,-al  ,..x|„.,>,...  ai„l  ,.a„n„t  I," 
■■  a,in..,  aKa,„.st  tl„.  ,.stal,.  I,y  tl„.  rsvn,U,r  \(  l„.  ..iv,.. 
tiK.  m-,1,.,-  I,„-  It.  la  /'«;,■,.  V.  ('m,l,ih,n„.  U  y,.S-Ui4 
"  imyincnt  I',,,-  n„„„-nii,.   Hi.-s  »•»...  all„«,-,i,  |,„t  this 

|M,|M.afs  t„  hav,.  I„.,.n  h,.,.aus,.  „r  , s.-n-ti,,,,  ..iv,.', 

1,.^  th,.  Will  t(i  tl„.  ox,.,-„t,,,s. 

.-,,''''  *':'■  """■'•  l'"i"l.  i"  /-'//  V.  /'III.  2  Cas.  (,.„,,,.  1.,.,., 

;"  ,■  '^"'  ' •«'■  '--■'■  »""«'-'l  II  wi.l„w  r,.r  h,.,- xxrnuvi 

i''„,rt  ""■"""••  '"*  "'!> i.-'trati-i.v.  in  th,.  K,-,-l,.s,asti,-al 

Til,.  Ani,.ri,.ai,  casi.s  fav„„r  ,-,.as ,1,1,.  pav„„.„is 

for  ni„u,-n,nK-.    "  .\r,„„-ni,i^.  appa.vi  f,„-  th,.  laiiiilv  is 


(.'iMuTiilly  nllriwcil  II:-  nil  ili'iii  of  iIm'  rmiiTiil  i>n|h'|iws. 
liiiiiiiw  cii-itciiii  ii'i|iiin's  iiiiiiii'iiliiK  III  III'  wiini  ill  I'liii 
ciuls  H."  II  iiiiiik  iif  I  iipiT  ri'spi'i't  I'lir  tlic  ili'iul.  ami 
piiiviiliiitf  i<ui'li  ii|i|iiiri'l  iiiiiy  lii'  i-misiili'ii'il  iim  ii  ih'ccs- 
Miiv  piirt  III'  llii'  pi'i'iuiriiliiiii  i'lir  tin'  riiin'iiil.  Iml  llii'i'i' 
iiir  i-iisi'S  lo  llii'  c'liiiliiiiv."  II  Am.  A:  Km;.  Kiu'v.  ul' 
l.inv.  IJii4. 

■■  'I'lic  SM'iu'iii;;  111'  suiliiMi'  miiuniiiiu;  iipimri'l  isciuii 
iiiiiiily  rcKJinlc'il  mil  (inly  iis  prii|ii'i-.  Imt  iiliim.-i  imlis 
pmisiililc  iiiiii'k  111'  iilTi'i'liiiii  mill  rviili'iii-i'  ul'  ({i-ii'l';  lln' 

ilisliiliuliiiii  of  II  il li'iil 's    cslntc    iimiiiiK-    liis    iic.\t 

111'  kill  Hilliiiul  pnividinn  lliiTi'l'mm  I'nr  tlii'  '.i-iiial  anil 
I'liiiviMitiiiniil  I'lTi'iiiiiiiii'."  in  iiii'iiiiiry  ul'  tlii'  ilcail  wiuilil 
Sfch  lint  (inly  parsiiiiiiniinis.  Iiiil  iitlcily  ii'pilKiiant  In 
ciiiv's  cDiH'cptidii  (if  .liistici'  anil  iiroinicty."  Miitin 
(./  Warlit,!-.  1(1  .Misc.  Kcp.  (N.'S'.  Sni-niKntc)  i:'i7. 

Cliarfji'S  I'liv  iiii'iT  kiniUy  nflii'i'.''.  iir  I'nr  use  iit'  line's 
liiiiisc  I'm-  I'liiifnil  scrvici's,  if  liy  ii  ii'lativf.  iiri'  liiiikcil 
upiiii  with  (lisraviiiir.  Ilfiiill  v.  Ili(iiis(iii,  .'i  Daly 
(  \,V.)  1  :  Mclliifiir.--  V.sUtlr.  XWl  Va.  St.  i-l'l. 


CliAI'TERXIII. 

Test,\mext,viiy  Expenses. 


'rcstaiiiiMitary  expenses,  Administration  expen.ses 
and  Kxeeiitiii-sliip  exjieiises  are  synoiiyiiious  terms. 
•■  1  cannot  distinsnisli  lietween  •  execiitorsliip  ex- 
jiiMises  '  and  '  testamentai'y  expenses.'  As  1  uiidev- 
staiiil  tlie  words  •  execiilorsliip  expenses.'  tliey  are  tlie 
expenses  incident  to  the  proper  ]iert'orinaiice  of  the 
duty  of  the  executor  in  the  same  way  as  testameiilary 
expenses  are.  neither  more  or  less."  I'er  .Tessel.  M.l!.. 
Shiiifi  V.  /.»~/i.  10  f'h.  1).  470. 

'I'lie  term  ••  executiirslii|)  ex])eiises  "  in  a  will  means 
expenses  incident   to  the  iiroper  performance  of  the 


■11  •'A.MIMAI.l     I  \|.|  ^,|  , 


-•'-n.u.,.u,..Hn;,-;:;;:y;:;;i.:::;;;;,;;:';];-';- 
'•-•^. " -".on  su„,.;f ,""""";. "[  ""■ 

'■7'™.i^.^..,n.n, ,,,::;  ',:';•::;:;,:,::•;'•'■;'')■•'■ 

II  iioiisi.  ,,r  „|||,.|.  |,„  „.,   .         I  ■-'iiiiii  >  ii,.,itij  !,,,■ 

"-.MS.    Kx,„-,s.   s!m  """"     "■'""    >'""•    '"    >'""■■ 

Till'  (iTiii  imiv  l>c   cvti.iiil,.,!  I, 
"i"ir   (I!)(K1).   •>  CI,     IS-,  •   ,,.,        '  '  '"""".  Iro  V.  Clr^ 

&•  S.  4,-,,s.  '"■     '•""""•-  V.  .S7„/„.,v/.  1  s. 


t-  vali.litv  or  a  will  „,,.  „o         V  •    ""'"■■■"■'"' 

^Ju.Msor^nn.„,,,.wili„so,,.n,,,ronn,,.oo,,.:;;;:^ 

'''--M.sr-.,. ,, ch. I,. 44.)'  A,;;';:;;;:,./;::;:,.:,: 


CA 


(A^.^l    ftlCS     Alt  i»IN  )H. 


ilii'i'i'ls  lliiit  II  |>iniii'iiliir  I'liinl  Is  tu  hi'  i'liiii'»;i'<l  »itli 
the  piiyiiiriil  111'  Ills  li'stiiiiii'iiliiiy  i'\|iihM's  tliiit    I'niiil 

lllllyt  lll'lll'  llll'  I'list."  nl'  nil  llillllillistl'lllhill  lli'tliill.     .l/'/<'« 

V.  Iliniix'ii.  I,.  II.  !l  Ch.  :illi.  :!j:!. 

Till'  I'usis  111'  niisiiiK  "  I'liiiil.  iiirliiiliiii;  I'liiiiis'l  I'l'i's. 
mirliiiiii'ri's  rliiiru;!'!'.  riiriiniissliMii'.  I'li'..  lull  ii|iiiti  iIm' 
rmiil  iinil  all'  mil  rliiirp'iilili'  lis  rusts  nC  nilniiiiisti'iitinii. 

yv,(/'>  n.-uii,;  7  I'll.  Cm.  CI.  4i;:!, 

.\  ilii'i'riiiiii  ill  a  will  lur  piiyiiii'iil  of  "  li'Sliiiiii'ii 
liii'\    I'ypi'iisi's  "  mil   III'  till'  I'Stiili'  is  mil   siirtiririit   In 

I'litilli'  a  sjii-i-ifii'  ili'visi'i'  111  111'  ri'lii'Vi'il  al  ll xpi'iisi' 

111'  till'  I'stati'  111'   luiviiu'iit   111'  aiiv   Mii'i-i'ssiiiii  iliil>    In 

H-liii-h  till'  ili'vis him  is  suli.ii'cl.    II,'  Cii^l.  IS  I).  I,. 

H.  (i47,  Jll  \V.  I,.  U.  7li;. 

II  is  the  iliilN  111'  I'M'i-iiliirs  In  ^I'l  in  piii|ii'rty  spi'i-i 
lii-iillv  hci|\ii'iitli('il  nt  till'  cxpi'iisi'  111'  till'  ni'iii'ial  I'stnti'. 
ll    /Vin/  V.  Mr'hl'iiirintl.  4  Iti'iiv.  I!I7.  .Vi  H.  It,  4!l.  thi' 
I'l'i'illiirs  hail   iiiiiiii'i'il  I'.xpi'iisi's   in  );''lliiiK  in   siniii' 

iMists  iliii'  111  till'  ti'slntiir.  tlii's sts  liavini;  Imm'ii  spi'ii- 

Krnlly  lii'i|iii'ntlii>il.  I.niil  l,nm;ila!i'.  .M.K..  saiil:  "  I 
I'liiisiiji'r  il  pnil  111'  llll'  ilnly  iil'  I'M'i-nliirs  In  i.'i'l  ill  ail 
llll'  li'slatiir's  I'slali'.  whi'lliiT  spi'i-ilirnlly  hi'ipii'iilhi'il 
nr  iilliiTw  isi>.  aiiil  I  kmiw  nt'  mi  iiistani-i'  in  wliii-li  tlii' 
I'Xjii'iisrs  liavi'  mil  lii'i'ii  paiil  nut  "f  Ihi'  ui'mTiil  rslnti' 
as  iiart  ni'  tin'  I'Xjii'iisi's  nt'  ailiniiiislnitiiiii." 

A  I'laiiii  III'  an  nilniinistialni'  w  Im.si'  appninlinriit  hail 
lii'i'ii  I'i'Miki'il,  I'nr  iriinl'iirsi'iiii'iit  nl'  iiiiinr>s  I'xpi'iiili'il 
anil  si'iviri's  ri'Uih'ii'il  in  kimmI  I'aith  pnisnaiil  tn  his 
appniiitnii'iit.  wi'i'i'  allowi'il  ns  a  part  nl'  tin'  I'Npciisi's  nl' 
ailiiiinisti'atinii  in  Ilmini  \.  M((!rc,  117  Wis.  I!S!I. 

Cii'ilit  will  tint  1)1'  allnwi'il  In  an  I'xi'i-utiir  for  I'xpcii- 
ilitnii's  niailc  in  I'nnni'itiiiii  with  a  I'lmti'st  nvci-  a  will 
which  is  still  jii'inlin^'.  as  tlii'  lialiility  I'nr  siii-h  I'osts 
caniiiit  111'  lixi'il  until  tin'  rnnlr-t  is  ili'ti'miiiii'il.  Til- 
loir  s  h:.-<l(llr.  II    I'a.  Cii.  Ct.  liL'.'i. 

Tin'  I'Xpcnsi'S  of  an  heir,  in.  iirii'ii  al'li'r  ai.  ailniinis- 
tratiir  is  appnintcil.  in  Inintinj;-  up  ntlicr  lii'irs  nr  iii'xt 
nf  kin.  an-  nut  tcstainciitarv  i-xpi'iisi'S.  In  if  <lh/ii>i, 
.-i7  .Minn.  21. 
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,,  '"    "■ '"'//    X.    .Iii..,,„,,r  ,       , 


""'"  '",-  ,,r  III,.'),, 


'^•"":  l''i>:   <'„iiii,.i|  I,,.' 


M.-liiliir,.  ,,r 


'"^^  »  l'ix„i;  |,n,|„.,u   I,,  ,11                  ■    •■'"■'   """iiil'l   1,. 
^""■'•i^l'-m.  ?,       '    \^"""""' >i'lMl„.|,n, 

,    ■  ■'  I'  I      I  IH'I  I      (   (    I    I  1)1.1  ,,1,,,,,     ■  •  I  ,  I    .  • 

l""l"'''.^    ill  .■i.,i„,,.  ,,„„         '        '  '"   ""^  '■•■IS-  tl„. 

'"'■"■■•'  ,'1'  iiiiiiii,.;  ,„r         "'".'I  "I  11  ,|ii..inlilv  ,,i'  ,1,       , 

'"'■"'"l'"|i"M''si:,,    •'""'"'""""■'"'    '""I'll":.- 


1^  11"!  lllvins 


'•'lli'.-l.-'s,.|..  ,||.,.  ,|,.|,,,  ,|„, 


•lIllS    „rM|,.||,,SM.l, 


1 l-4s,.,ln,     |,,|    ,'^"     11-10,,,,,,   I,.  ,.    „, 

"'■'■••  '•'■.-i,l,.„l.  „!■   \n,.      ...  '',''■     """'iJll^nis   will, 
II ,      ,'""ii«<i"-    Al  III,.  Ill,,,,  „..  I,-    ,, , 


,1  '  1 1 1  i;  1 11 

""•  llM.l-tWl,;-,.  ,|,.,„|,   „,,,„   . 


''■"'■'''".    'I--    Ml'  ■•"i.t       ''''•■■''''■  ''''''''-'''^ 
■""•■"■'"•   llll'llW-U,.|.«,  ""     ""''1'"/'"     Ml 

'''■''''^^•'"•pl■l^-.l.■l^•.  ,.:,"!;'':'■"■'''''•'''■ '•'■''1-1-..1'.- 


lie 


KXKCITDIIS'   ACllllNTS 


, lentil  it  is  (|iiitc'  piobahlo  tlio  rule  lai'l  <1"«"  ii'  tl"' 
Wiioiliiiff  ('"»<'  ■*^'"»'''  '"*"'  prevailed. 

In  Hniii'-s  t».s,>  (ISi)l),  A.  C.  47(;,  it  was  held  that 
the  loealitv  ef  a  speeialty  deht  is  attiihutahle  to  the 
,,laci>  where  the  deed  is  f  .mid  at  the  time  of  the  eredi- 
tor's  death ;  and  it  was  said  that  the  loc^ality  of  a  simple 
contract  deot  is  attributahle  to  the  place  of  resideiice 
of  the  delitor.  A  mortj,'aKe  deht  heiiiK  a  specialty  debt 
comes  within  the  rule  laid  down  in  Hope  s  Case.  See 
alsc,  lie  n.^'liei.  7  O.  "\V.  X.  754,  where  a  testator  died 
in  Ontario,  haviiif;  mortgages  on  property  in  British 
L'olmiihia.  At  ids  death  the  mortgage  deeds  were  in 
'roronto.  1  lis  estate  was  called  upon  to  pay  succession 
,lutv  ill  British  Columhia.  Imt  it  was  held  tins  did  not 
reli'eve  the  estati-  from  Jiaying  duty  in  Ontario. 

Property  whieli  can  only  be  acUninistered  within 
Ontario  is  properly  situated  within  the  province.  At- 
t,,nieii-(leiierii(  v.  \(  inmni,  :!1  Out.  H.  :U(). 

Lil'e  insurance,  pavahle  hy  the  policy  to  tlie  de- 
ceased's wile,  forms  a  part  of  the  "  aggregate  vaUie  " 
of  the  estate  for  il.4ermiiiiiig  the  amount  of  the  .suc- 
cession dutv.  although  the  amount  of  the  insurance 
moiiev  is  itself  exempt  from  duty.  In  re  Shwihrooh- 
KsUiie  (V.m).  44  C.  L.  .1.  4(il;  liS  C.  L.  T.  57u. 

Ill  estahlishiiig  the  "  aggregate  value  "  of  the  pro- 
pertv  for  succession  dutv  purposes,  the  debts  due  l)y 
the  decease.1  should  be  deducted.  lieceirer-Gem'ral  of 
Sen-  lUHHsinek  v.  H<,me,n,l 35  X.  B.  R.  453.  The  case 
of  Alldiiieil-aeiieiiil  for  Ontario  v.  Lee  (VM>).  .)  O.  h. 
R  <)  is  no  longer  applicable.  Sectiim  4  of  the  Act  pro- 
vides that  an  allowance  shall  he  made  "  for  veasonabh' 
funeral  exjieiises.  debts  and  encumbrances  and  Surr<)- 
.'ate  Cmirt  fees  (not  iiichiding  solicitor's  charges) 
?■   d(.teriniiii.ig  the  dutiable  value  of  the  property. 

Monev  mi  deposit  in  a  branch  of  a  hank  m  the  pro- 
vince where  the  deceased  resided  is  liable  to  succession 
dutv.  although  the  head  office  of  the  hank  is  out  of  the 
pro'vince.    T7ip /T/".'/ v. /.on//,  1  E.  L.  R.  .513. 

In  Eno-land  there  is  a  definite  meaning  attached  to 
the  expression  "  legacv  duty  ";  but  in  Ontario  there  is 
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i;xKcrTiJi:s'  acciunts. 


In  XoNv  ISniiiswifk  it  ««s  liflil  that  k^Kiicii's  given 
to  fxociitors  in  lii'U  "f  (■"iiniussic.ii  wcvc  not  linl)I<-  tn 
.un-ossi.u,  .lutv.  lu  ,r(ln,l,l,.  :!2  C.  L.  J.  2!)4.  J5ut  it 
W)iilil  apiH'ai-  sm-li  Uwicifs  woulil  I..'  lialilo  to  pay  duty 
in  Ontario.    Sec  sec.  4  (d). 

In  a  vcrv  recent  caw  it  was  lielil,  followuif;  In  ir 
T,„Hhi,l  (liiu.-)).  1  Cli.  72(i.  that  whore  a  le«aey  is  ftiveii 
••  free  of  all  dntv,"  tliat  the  legaey  duty  was  payahle 
out  of  the  u-enenil  estate,  hut  that  the  ..peration  ot  the 
■nft  must  iie  determined  with  refereiiee  to  tlie  .luties 
hnposed  ill  ivspeet  ,.f  tlie  lef;a<-y  "I  the  dale  of  r/M- 
death  nf  the  te.slatoi:  and  oiisHt  ""t  to  l>e  e.xtended  to 
duties  ereated  or  imposed  l.y  the  lesislature  '<>"«;;i»'''i', 
to  that  .late.  Ill  re  Siiaiie.  Ktam  v.  I'httips  (IS)lo).  - 
Ch.  170. 


CIIAl'TKK  .KV. 


TaXIIS   .\XII    I.NSl  I!.\N('|-.. 

The  taxc'S  npcm  any  land  are  a  s|K.eial  ''"'i";"  <'»' 
land  in  priority  to  any  other  iiicmnhrauees.  See.  .14,  I  he 
,\ss<'SSlliellt  Aet. 

Ill  British  (.'ohinihia  it  was  held  that  wliere  a 
t,.stati>r  allowed  niuiiieiiml  taxes  to  aecunuilate  on  eer- 
tain  lands  and  tlieu  ,levis,.d  these  lands,  and  hy  his  will 
dire<.t..<l  iiis  exeentors  to  J.ay  his  .Ic'lits  out  ..t  a  eertain 
fund,  that  these  arrears  wc^re  payalile  out  ol  the  fund: 
that  to  allow  taxes  to  fall  into  arrears  <loes  imt  eliarpe 
the  land  hv  way  of  nmrtsase  so  as  to  l.rini;  it  witlim 
the  .iperation  of  l,oeke  Kiiis's  Aet  (see  s,.e.  ._,S.  <•  i.  l-d. 
li.  S.  ().  Iill4).  lie  Wotliiis.  \2  1!.  C.  U.  II..  11''.^  •'^ 
not  the  law  in  ( )ntario.  In  ilarlaa  v.  .1/<((V,„//.  4  ( ).  W  .V 
:100.  the  Court  liel.l  the  <levisees  took  the  land  with  the 
Inirden  of  the  aeeumulati.ui  of  taxes.  Tlu'  rep,.rt  ol  he 
ease  does  not  elearly  sh.'w  the  faets,  hut  they  were  the 
same  as  in  He  Walkiiis. 
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KXKCl'TOKS     ACCUl'XTS. 


Section  i!  (if  Tlii'  Trustee  Aet  ),'ives  a  trustee 
power  ti)  insure  any  liuildin^s  of  the  trust  eslnte  and 
to  pay  tlu'  premiums  for  sueli  insurance  out  of  tlie 
income  without  the  consent  of  'lie  person  entitled  to 
the  income.  Tlu'  se<'tion  (hjes  not  apply  to  any 
property  which  a  trustee  is  hound  forthwith  to  convey 
absolutely  to  any  beneficiary  ujiun  beinv;  reciuested  to 
do  so. 

Prior  to  this  ena<'tnient  a  trustee  could  not  insure 
the  trust  property  without  the  consent  of  the  tenant 
for  lif<'.     Lewin  on  Trusts.  8th  ed.  581). 

it  has  been  held  that  a  trustee  is  not  bound  to  insurer 
the  trust  projierty.  and  not  char^'eable  with  nejjlect  in 
case  of  a  hiss  bv  fire.  Ildilcii  v.  Gould,  4  V.  i;  (.'.  I'^x. 
■221;  Fiji  V.  riit.  27  Iteav.  1411;  \-22  R.  K.  ::.")4. 

The  American  authorities  seem  to  hold  that  the 
failure  to  keej)  trust  iiroperty  insured  is  not  consistent 
with  ordinary  care  in  the  management  of  the  trust 
estate,  and  that  the  trustee  is  bonnd  to  take  this  pro- 
caution  aftainst  loss,  llavinf;  regard  to  the  almost 
universal  practice  amouf;-  linsiness  men.  in  our  day, 
this  would  seem  to  be  the  jnudent  r\de.  The  trend  (if 
modern  Knglish  te.xt  writers  is  more  in  accordance  with 
the  American  decisions  than  with  the  older  EnRlish 
cases.  In  Ueven  im  XcKligence.  it  is  said:— "The 
question  seems  really  to  turn  on  Avhat,  in  the  existing 
state  of  opinion,  and  with  reference  to  contemporary 
modes  of  life,  is  the  reasonable  thing  to  do;  and  what- 
e\ei-  may  have  been  the  case  in  the  year  1840,  it  would 
b<'  a  hard  saying  at  the  inesent  day,  and  with  the 
inniiensely  diminished  rate  of  insurance,  to  affirm  that 
a  prudent  busiiu^ss  man  wo\dd  not  insure  his  prop- 
ertv,"p.  1490. 

In  llendfison  TiKst  Co.  v.  Stitiirt,  ""18  Ky.  107,  it 
is  said  that  a  failure  to  insure  is  not  necessarily  such 
negligence  as,  in  case  of  loss,  will  render  the  personal 
representative  liable  for  its  value,  but  the  liability  for 
such  failure  is  a  f|nestion  to  bo  determined  from  the 
facts  of  each  particular  case;  the  cost  of  insurance, 
value  of  the  jiroperty.  its  lial  '.lity  to  destrncti(ni  liy 
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CIIAITKK  XVI. 
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I'lxi'KNSKS. 


I'lxcciitiirs  must  ho  allowed  n  icasdiinlilc  tiiiii'  fur 
l>ri>aMnK  up  the  tcslatorV  ilniiicstic  cstalilisluni'iit  iiiiil 
flischai'i^iiij::  liis  s('r\'aiits,  hi  Fifl'l  v.  I't'ckcit .  2!>  Bt'av . 
•")7(i:  l.'il  l{.  H.  Tl'I,  the  iiiattcr  was  disriisscil  hy  the 
Master  (it  tlie  Rolls.  In  tliat  ease  the  testator  left  a 
larite  estate  and  had  twenty-one  servants.  The  house- 
hold estalilishnii'Ut  was  continued  tor  two  uionlhs  an<l 
an  exjiense  ol'  402  pounds  ineurred.  Sir  John  Roinilly 
.said:  '"Ai'itli  rel'eri'nee  to  the  honsekeepini;  it  is  a 
\"ei'\'  tritlinji:  nuitter,  anil  I  will  mention  t(i  what  extent 
I  think  it  is  to  he  alloweil.  Tlu're  ean  lie  no  (|Uestion 
that  some  little  time  nmst  he  allowed  to  exeentors 
lo  look  ahont  theni  and  to  emisider  what  is  to  he  d(ine. 
An  executor  is  not,  the  moment  he  hears  that  his 
testator  is  dead,  to  discharge  all  the  servants,  liy  si^'i'V- 
them  a  month's  wa^es,  hut  he  nmst  he  allowed  some 
reasonah'''  time  foi"  that  purpose,  and  the  oid>'  <|  -limi 
I'eally  is,  whether  it  was  neees.sary  to  keep  them  there 
I'or  two  mouths,  lieeause,  liefore  that  time,  and  iiroli- 
ahly  in  the  course  of  a  I'ortuifrlif  or  three  weeks,  hi' 
would  have  known  how  many  servants  -were  re(|uired, 
and  their  hoard  .vonld  not  have  lieen  the  .«anu',  thoujrh 
their  wa^es  luifjlit  have  been.  The  expense  of  lioHse- 
keepinff  for  the  two  months  was  a  ecmsiderable  amount, 
and  if  all  the  servants  were  not  really  veriuired.  he 
niijrlit  have  discharged  those  who  were  not  required 
uiKUi  frivinj;  tlieni  a  month's  wa^''**-  ""*'  have  thus 
saved  the  expense  of  their  hoard."  In  the  event  the 
whole  sum  was  allowed  the  executors. 

Tn  this  comuH'tion  it  may  he  jiroper  to  refer  to  the 
\  ir'.jw's  right  to  (|uaraiitine.  wliich  is  thus  stated  in  an 
old  authority: — "Quarantine  is  where  a  man  dyeth 
seized  of  a  manor-place  and  other  lands,  wliereof  the 
wife  ought  to  he  endowed ;  then  the  woman  may  abide 
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I.:  Ki'iK'nil,  llir  i'IkIiI  oxti'iids  cinly  to  llii'  Iniiisi'  nmi. 
IniicI  (>r  wliicli  tile  widow  is  (liiwal>lr.    I'dlhilniii  v.  Xrl- 

siiii.  l-'S  All).  ()7t  ;  ami  in  wliicli  the  li iiki'iI  died  at 

the  tiinc  of  lii»  death.  Kiiifi  v.  Kiiiii,  I.').")  Mo.  4IMi;  liiit 
it  is  iiol  iic'ci'ssaiy  tliat  tlic  widow  siiould  liavc  ii'sidi'd 
ill  till'  iiiaiisioii-lioiisc  at  tlir  tiiiii'  of  liiT  luisliand's 
ilratli.  Kill!)  ^''  Isiiiil.  "iilirii.  Wlirii'  a  poitioii  of  a 
liiiildiiiK  was  reiiti'd  as  a  store  and  tlie  reiiiniiidei'  oeeii- 
Ijiwl  as  a  dwelling,',  it  was  lield  the  widow  was  not 
eiitith'd  to  remain  in  possession  of  tlie  rented  portion. 
Dtiii.i  V.  JjDinlfii,  fid  N  .T.  Fi].  l:.'(i,  Xor  ih'es  tile  privi- 
lege extend  to  inortjja^ed  premises  as  aKaiiif't  the  i-laiin 
of  the  niortsaHi'e.     Yiiiiiiii  v.  Estes.  .")!)  .Me.  441. 

It  has  lieeii  held  that  if  the  exeeiitor  or  admiiiistm- 
tor  rent.*!  the  premises  wliieh  is  snl),jeet  to  the  widow's 
ipiarantine.  she  is  entitled  to  the  rents  and  jirotits  for 
the  period  she  is  entitled  to  the  occupation  thereof. 
UeeveH  v.  lirimVs.  SO  Ala.  liC;  Onicl;  v.  Vmll.  :U  >lo. 
220;  Conner  v.  Atlinm,}.  2S  Old    St.  IIU. 


CHAPTKRXVir. 

ToMIlSTOXK. 


"Upon  tlip  Kcneial  question  whether  an  executor 
procuring  a  gravestone  or  slali  to  the  nieinory  of  his 
te.stator,  suitable  to  his  degree  and  estate,  can  charge 
the  same  against  his  estate.  I  do  not  think  there  can 
be  much  doubt.  The  charges  attending  a  funeral  are 
allowed  to  an  executor  (except  as  against  creditors) 
even  wliere  the  expenses  are  considerable,  provided 
they  are  suitable  to  the  degree  and  e.xtate  of  the 
deceased,  and  they  are  allowed,  not  as  being  necessary, 
but  because  tliey  are  so  suitable.  They  are  sanctioned 
as  custoniavy  nu'.rks  of  respect,  as  proper  to  be  allowed, 
because  they  are  so;  and  it  does  appear  to  nie  that  the 
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llh'  wIkjIi'  I'diii-  lit  II  (Misl  i.r  i)i;!,lHlo.  Ill  III,  nut  an  iin- 
|iri)|H'ifX|M.iiililiii'c',    Aiiliri  V.  Siiiiii,  I.'!  ().  K.  ;!!(>. 

Ill  Siiiiiiill  V.  h'liiitilini,  14  .\|i|i.  CiiM.  1  (  D.C.I,  >(:,')T.'i 
liii-  II  tiiiiilisliiiic  nut  (if  nil  csliitc  111'  $l!(i.(K)(l  ,i;(iiii«  tn 
iiilliitrial  lii'ivs  \ni.<  ii|ih('l<l  ii.s  ii'iisniiiililc. 

XnCiiiiiniji'x  F.^liitv.  10  I'm.  Disl.  ."ilKI.  $71)11  nut  nfnn 
(■."tntc  nf  ifi'LlKMI  Kiiiiijt  In  iiilliitcral  lii'irs.  was  lii'iil  imt 
til  111'  all  I'Xtnivav'aiit  allnwaiii-i'. 

Milt  ^i.O.'id  I'nr  a  iiiniiiiiiii'iit  anil  tlic  i'\|ii'iii'i'.>i  inri- 
■  li'iital  tlicii'tn.  wlicii'  till'  viiliii'  (if  tlic  I'stati'  was  mily 
*i.'iO(l,  ^vas  held  tn  lie  iiiin'asiinalilc.    Malln  nf  Siiiilli. 

:.')  \.  V.  .\\,\<.  Div.  .•;;!ii;  ys  x.  y.  s.  i:;(i. 

U>  tlip  will  till'  I'Xi'ciitdi-  was  illrcctcd  t(i  cn'ct  i-it- 
taiii  tniiilistdiics  nvci-  till'  ,i;nivcs  nf  till'  ili'ci'ascd  ami 
icitaiii  iiii'iiilici-.s  (if  his  faiiiilv.  lie  also  iiiadi'  .several 
lici|iU'sts  (if  specific  li'jracies.  T(i  have  carried  nnt  the 
direction  as  to  the  tniiilistoiies  would  have  exhausted 
the  estate  and  left  an  insiiflicient  iiiiiniint  In  jiay  the 
legacies,  llilil.  that  as  the  directinii  tn  erect  the  toiiili-. 
stones  if  carried  nut  wniild  prolialil.v  e.'vhailst  the  estate 
Mid  prevent  the  executor  payiiia;  any  lefjacies.  anil  as 
none  el'  the  iie.xt  of  kin  insisted  on  such  direction  lieiii^ 
carried  out.  the  executor  niinlit  disregard  such  direc- 
tion.   In  ri'  Thiitmis  L.  Cnilcii,  deceased,  4  S,  L.  R.  1'80. 

Tn  two  Ainerican  Courts  it  has  been  held  that  where 
the  wiilnw  nf  the  ileceas(>il  ordered  and  paid  I'nr  a 
tnnilistnne.  if  the  claim  is  reasnnalile  and  nlie  which 
the  ndniinistratnr  could  have  contracted,  she  was  en- 
titled to  lie  sulirotfated  to  the  risht  ntfainst  tile  estate 
nf  the  per.son  who  I'uriiislied  the  ninnunient.  Pent<e  v. 
I'liri-hiiiiii.  l.'iS  liid.  (i4L';  llnilur  v.  I.iiieiii,  .'il  \.  Y. 
.\pp.  Div.  74: 
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ICT  KXKCITlirss      Airiirxrs, 

•  'unit,  li.iKlit  111'  riTdiipi'il    ll rioiiiit    Ml    i'\|iiiiilii|, 

./r>,vc  V.  /,/,;,/,/,  4,S  I,.  T.   \.  S.  (i."l(i. 

If  llir  liiiKl  111'  111  iniiki'  i'i'|iiiii»  mil  111'  i(h/.<,  anil  tlii' 
Inifli'oi  lioiriiH  iiiiiiii'V  In  iiiiiki'  llii'  ii'iHiii's.  ami  I'm'h 
ri'pay  IIu'Iiisi'Ivi'M  mil  nl'  IIim  ri'iils,  tlii.y  will  iinl  Ih' 
alliitti'il  till'  inli'i'i'sl  mi  tlic  inmii'v  lininiwcl,  I'lir  ili,. 
tiiisl  was  III  a|i|il\  llci'  I'i'iits  al'li'i-  llii'V  liail  arrnii'il. 
I'ii:i(l.filtii  v-Ciililiiiii  .]'.>  W.  H.VX], 

Thai  il  is  mil  always  salV  In  atitii-ipiili'  llii'  pinli'i'- 
timi  111'  Ihi'  ('mill  ill  iiii'kiii!;  i'\|ii'nililiiii':;  is  shi'Wii  liv 
I'l/M'  V.  /■'l,,,^■^,  I..  H.  S  Ch.  App.  :iim.  TIu'M'  IIh'  tosta- 
till'  ili'visi'il  liis  ('Stall'  iipmi  lrii.«t  I'm  sali'.  Mis  I'Xi'cii- 
Ims  wi'i'i'  Hilvisi'il  Hint  a  I'l'W  acii'S  iiii;thl  lie  siilil  imirc 
mlvanlnKi'iiiisly  if  llii'ir  valiii'  was  ilcvi'lnpi'il  liy  liuilil 
•ill);  a  villa  llri'ii'mi.     'I'liry  ai'i'imliimly  linill  mil'  lit  a 

(■list  111'  tl.liOl).    On  jiassinn  tin'  a ninls,  Hai'im,  V.C, 

(lisalliiwi'il  the  I'spi'iiilitiii'i',  lull  mi  appi'iil  it  was  Imlil 
lliiil.  as  till'  I'Xi'cutiirs  liail.  in  llii'  hmid  liili-  I'XiTi'isi'  nl' 
tlirii-  .(IIiIkiiii'IiI,  i'X|ii'nili'i|  this  sum  in  iniprnviiitf  tlic 
I'-tali'.  they  rmild.  al  iiiiisl.  i.nly  lii'  disallnwi'il  the 
ainniiiil  111'  liiss  (if  any)  iiccasimicd  In  the  cstati'  liy  tlu' 
I  xpi'iiilituic. 

In  nil  I'iirlii'i-  rase  n  tnisti'i'  was  allnwi'il  I'm-  siili- 
sta'ilial  iiiipi-iiM'iiii'iits  ir  Ihi'  pi-npci-ty  snhl  I'm'  tlii' 
iii'lKiiial  inici-,  |iliis  the  cnsts  nl'  iin|ii'(jvi'iiii'iits.  In  Kr 
II.  IlKfilic.^.CtXi-s.iWl:  (IR.  H.  i. 

In  lli'ii.--  V.  lliiiiltdii,  7  dr.  :!il,  it  was  lii'lil  that  wlicic 
a  tnisti'i'  I'xprmls  liis  iiinin  y,  anil  tlii'i'cliy  incrcasi'S  the 
Niilnc  of  (he  cslati'.  it  wniiM  lie  iiici|iiital)li'  to  wrest  it 
finiii  liiiii  witlimit  ii'-payin;;  the  I'xpi'iiilitiii'i'  liy  which 
the  I'stato  lias  licoii  siihsfaiitially  iniprnvcd. 

'I'lii'  widnw  nf  nil  intcstnti'  nhtaincd  Ictti'is  nf 
adiiiiiiistiatimi  and  ri'iKaiiicd  in  iinsscssimi  nf  llic  farm. 
Krmii  till'  ri'iits  and  pnifiis  she  spent  a  cnii^idm'alilo 
Slim  in  iinpi'nvcim'iits  mi  the  fniiii.  Spi'ajjKc.  V.  C: 
"'riic  iinly  pniiit  dchati'd  at  the  heaiiiif^  was  the  plnin- 
lilT's  claim  fnr  iiiipi'nveiiie:its.  For  the  ilniiii  //cr/.s-  v. 
liiiiiUiiti  Avas  cited:  hut  that  ease,  and  the  cases  upmi 
the  authority  nf  which  it  was  decided,  were  cases  in 
wliiili   the  (piestimi  was,  iipnii  what  terms  the  Cmirt 
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"Uf,'lit  ti>  l((>  bdiiic.  tho  ])nip(>rty  bciiiK  ail  pstato  occu- 
liircl  liy  a  life  tenant.  Xortli,  J.,  wiiil :  "Tlu'ii  tliprc  is 
the  (|ui'stii)ii,  wliat  is  to  lie  iliinc  about  tlic  n'pairs.' 
AVIiat  was  iiointcd  out  in  In  »r  Jlotclihi/r:  as  the  liijlit 
thin,!,'  to  lie  (lone  is  tlic  rifflit  tliiiifi'  to  lie  done  Ihtc. 
Tlie  |ii-o))city  oii^lit  to  he  kept  in  vopair.  As  .>as 
poiiiti'cl  out   tlici-c,  it  must   lie  done  liy  an  ciiiiitalile 

niransi nt  lictwccn  tlic  tciinnt  for  life  and  rcinnin- 

■  li-nnan.  I  think  tlic  rij;lit  tiling  to  do  in  tliis  case  is 
liiis:  'I'liat  tlic  money  ic(|iiir<Ml  for  the  repairs  sliould 
lie  lioriie  liy  capital:  liiit  of  course  tile  tenant  for  life 
"ill  have  to  keep  down  the  interest  upon  that  caiiital. 
If  the  iiKincy  is  taken  out  of  other  jiersoiial  estate,  tlic 
tenant  for  life  will  net  ,so  niuch  less  income,  liccause 
this  iiivcstiueiit  will  not  ]iro(luce  inconie.  If,  on  the 
other  hand,  the  iiioney  is  liorrowed  on  niort^ajrc  for 
tile  imr|iiisc  from  some  outside  lender,  the  interest  on 
the  mortHase  will  have  to  lie  ke]it  down  liy  tlie  income, 
and  the  tenant  for  life  will  have  liis  or  her  income 
reduced  liy  the  provision  which  will  have  to  lie  made 
to  keep  down  the  interest  on  tin'  iiiortKa!!;c. " 


CllAITKR  .\1X. 
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Xo  rule  can  lie  laid  down  wliicli  will  catalogue 
classify  the  various  kinds  of  e.\|)enditurcs  which  w 
lie  allowed  an  executor  or  a<liiiiiiistratiir.  .\lncli  w 
depend  upon  the  nature  of  the  estate  and  niiou  t 
character  of  the  scrviies  for  w  liicli  the  charge  is  iiun 
li'f  WilUtril.  i:!!l  t'al.  ."lUl.  Those  actual  and  necessa 
exiicnses  for  which  an  executor  must  lie  rciinliursi 
are  those  which  are  contracted  in  .aooil  faith  and  wi 
rcasoiialilc  .judfjineut.  whether  with  or  without  t 
advice  of  counsel.    He  Staiiloii.i\  -Misc.  (X.Y.)  LlTS. 
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between  paieeU  of  laiiil  (levise<l  liy  iiii'tes  and  li(inn<l» 
will  not  lie  allowed.  Tliivt  is  sonietliinp;  *lint  interests 
till'  .livisees  alone.    McCiiiifidii  v.  Hull,  lil  S.  Car.  HtK). 

In  California  it  was  liel(i  that  an  adininistratiir  \yas 
not  -r.titleil  to  an  allowanee  for  expenditures  in  Imvinj,' 
an  examination  made  id'  a  mine,  in  wliieh  tlie  estate 
lield  stock,  for  the  purpose  of  ascertainin!?  its  value. 
/)(  ;■('  /)'('//'.';  Extalc.  79  V.  :i.")8. 14.")  C.il.  (!4(i;  nor  was  he 
entitled  to  an  allowance  for  money  paid  to  a  detective 
to  watch  the  executors,  who  had  been  removed  at  hi.s 
suit,  hecause  they  bad  not  i.irneil  over  all  the  papers 
and  he  believed  them  dishonest.    Ih. 

The  fact  that  the  administrator  is  interested  in  the 
estate  does  not  alfect  his  rifjht  to  credit  fi>r  money 
necessarily  exiiended  in  le"kiiig  after  the  interest  of 
the  ("State.'  Williiim.i  v.  Petticreu;  G2  Mo.  400.  Hut  the 
costs  of  insuring  individual  property  of  tbe  executor 
which  is  security  tor  a  debt  due  from  bim  to  the  estate, 
cannot  be  allowed  as  an  item  of  administration 
expense.    Good'.^  Estatt',  l.")()  I'a.  St.  :!0T. 

An  administrator  was  allowed  the  cost  of  keeping 
a  horse  which  could  not  be  sold,  /liaiiham  v.  Com.,  7 
Jlarsh  (Ky.),  101).  But  the  i'Xi)ense  of  maintaining  the 
de<'eased's  favorite  horse  as  long  as  he  lived,  such 
expen.se  not  being  provided  for  by  the  will,  was  dis- 
allowed, though  it  was  the  rccpie.st  of  tlie  testator. 
Mailer  of  Tciiii,  2  Redf.  (N.V.)  lilW. 

t'redit  will  be  allowed  for  payments  made  to  an 
auctioneer  for  his  services  in  selling  the  property  (if 
the  estate.  Piiickaiil  v.  Piiirkaiil.  :24  Ala.  2.j0:  and  to  a 
broker  in  cases  of  sale  re(piiring  unusual  exertion. 
Iliilli'iiliiic'!-  Estnle.  .\Iyr.  Prob.  (Cal.)  SO.  15ut  not  for 
money  expended  by  the  executor  or  administrator  for 
ardent  spirits  used  at  an  aiicti(ui  sale  of  the  goods  of 
the  deceased,  though  it  was  shewn  to  be  customary  to 
furnish  spirits  on  such  occasi(ms.  Gilxiiolil  v.  Cliniiil- 
/cr.  .")X.  H.  4!t2. 

The  jiroper  expenses  for  necessary  advertisements 
will  lie  allowed    the    executor    or    administrator.     lie 
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Ill  Mirlu-r  V.  Cmirfuid,  .'>  KciU'.  (N.Y.)  4J0.  the 
estate  iiiiioiinted  to  iniiiv  tliaii  ii  uiillinn  dcillurs,  iii- 
vest"il  in  vaiioiis  securities,  and  it  was  lield  that  tlie 
eiiil)l(iyineiit  of  a  clerk  at  $()()()  a  year  was  cHlcHlatiMl  to 
he  lieneticial  to  tiie  estate,  and  that  the  amount  paid 
sliiiuhl  he  alhwed  as  a  reasoiiahh'  cliarne.  But  the  fact 
tliat  tlu'  exec.itors  are  husy  men  anil  have  not  as  much 
time  to  jjive  to  the  niamif?enient  of  tiie  estate  as  other 
individuals,  cannot  he  permitted  to  alTect  tlie  rule  that 
executors  must  iierform,  within  reasoualile  limits,  the 
actual  manual  lalumr  retiuisite  to  the  clue  execution  of 
the  trust ;  nor  can  such  rule  he  affected  hy  the  fact  that 
the  executors  ill  eniployiiif;  a  hook-keeper  and  fixing 
his  compensation  acted  precisely  as  they  would  h'^vo 
done  in  the  niana;:->nient  of  their  own  affairs,  lie 
;i(iilH'rk.  SI  Hun.  (X.V.)  2(1. 

An  executor,  in  finisliiiif?  the  ftrowinfr  crops  of  the 
deceased,  is  not  personally  hound  to  discharge  the 
duties  of  an  overseer,  hut  he  may  eniiiloy  and  pay  init 
ot  the  assets  in  his  hands  the  necessary  ccjsts  of  an 
overseer  as  may  he  necessary  for  the  completion  and 
preservation  of  the  crops.  Lee  v.  Ace,  (i  Gdl  &  J.  (Md.) 
.•'.1(1;  Siilliraii  v.  Tiirh;  1  ild.  Ch.  (if). 

Vindication  of  the  deceased's  character  is  not  a 
nmtter  in  regard  to  which  the  admiuisirator  may 
(■ni|iloy  ciHinsel  at  the  exp<'n..e  of  the  estate-  }yoi>ihi)il 
V.  U'oiiihiiil.  :l(i  S.  Car.  lis.  Nor  will  allowance  lie 
made  for  fees  paid  to  counsel  to  pro.secuto  a  person 
charged  with  the  murder  of  the  deceased.  J.iisk  v. 
Alllle|■snll.^  Jletc.  (Ky.)  42!). 

Executors  were  allowed  the  amount  paid  hy  them 
on  a  mortgage  on  w  hich  thi'  testator  was  not  per.sonally 
liahle.  notwithstanding  that  the  property  was  finally 
lost  to  tlu>  estate  and  it  received  no  heiiefits  from  thi' 
liayments.  where  at  the  time  ■■  '  the  payment"  it  was 
lield  under  an  executory  contract  of  sale,  ami  the  exe- 
c-utors  were  .justified  in  helieving  that  tin  pnrciiaser 
would  fulfil  his  covenant,  in  which  case  the  payments 
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EXEcrxons   Ai-corxTs. 


IHiys  dill'  In  lull,  tlic  pivsiiniptioii  is  timl  lie  liiis  siilK- 
licut  I'liiids  til  pay  nil  tlii'  crcilitiirs  in  I'ull. 

In  If/7//.s  V.  l!'///;,s  -MV.r.  ;i<l(i,  th.'  cxwiilni-  liml  pniil 
iiiit  niiiH'  tlian  had  coiiii'  tn  liis  hanils.  ami  rlaiini'il  to 
lie  icinilMUMoil.  lint  it  was  ln'lil  that  hi'  i-nulil  nut  liy 
liayinj;  iitTcmlitiirs  irrati'  a  di'nmnd  in  his  own  lavmii 
that  wimlil  t,nv<'  liiiii  a  rinht  of  retainer  in  priniity  li> 
iithci-  crcditiirs.  and  that  he  was  ()i..y  I'lititled  tii  lie 
paid  pro  rata.    See  also  He  Itosx,  2'.)  (iV.  :i8,j. 

As  an  exeeutor  or  ailniinistrator  is  not  hound  to 
set  up  the  Statute  of  l^iniitations  as  a  det'enee,  it  slmulil 
seem  that  he  may  retain  a  debt  due  to  liimsell'  though  it 
may  lie  more  than  six  years  old.  Slulilschmidt  v.  l.i-fl, 
1  Sm.  &  G.  415;  In  re  Ackermaii,  L.  R.  ( 1891 ),  li  C'li.  L'li 
Hut  as  against  an  exeeutor  elainiing  as  a  ereditcir, 
another  creditor  has  the  ri^ht  to  set  up  the  Statute  ot' 
Limitations.    He  lioss,  2(1  (ir.  p.  liill. 

An  executor  or  admini.strator  cannot,  liowever, 
retain  a  debt  due  to  liimself  if  it  is  sucli  as  lie  is  iire- 
vented  from  enforcing  by  reason  of  the  Statute  of 
Frauds.    I{e  lioinixoii.  2!)  C'h.  1).  :!.j8. 

The  phra.sp  "right  of  retainer"  is  sometimes  used 
to  denote  the  right  which  an  executor  or  administrator 
has  of  retaining  out  of  the  share  of  a  beneficiary  a  debt 
due  by  such  beneficiary  to  the  estate.  This  right  is  nut 
line  of  ".■<et-ofT"  or  "retainer"  in  the  proper  sense  of 
these  terms,  liut  it  is,  viewed  from  the  side  of  the  bene- 
ficiary, his  right  to  receive  payment  of  the  legacy,  hav- 
ing regard  to  the  amount  of  the  ilebt  due  the  tes'ator's 
estate:  and  viewed  on  the  side  of  the  executor,  his  riglit 
to  be  paid  out  of  the  fund  in  hand.  Tlllie  v.  Spriiiri'r, 
21  O.  R.  .')S.-).  588. 

This  right  does  not  deiieud  on  the  right  of  jirefer- 
encc.  and  therefore  has  not  been  abolished  by  the  pro- 
visions of  The  Trustee  Act.  The  Devolution  of 
Estates  Act  has  rather  enlarged  it  so  that  the  executor 
can  retain  out  of  the  (iroceeds  of  land.  Tillic  v. 
S/iriiu/cr.  mipra.  Whether  it  would  apply  to  the  case 
of  a  specific  devise  is  doubtful.  In  P^ngland  it  has  been 
held  not  to  apply.    See  Itc  Tai/lor,  18'J4.  1  C'h.  (i71.    In 
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EXECl'TOnS     ACCOrXTS, 


Wlicic  tlic  nnmiity  is  payalilc  montlily,  tlic  first 
jMiyniciit  is  iiiikIc  at  the  cml  <pf  a  iiaintli  al'tcr  the  tos- 
tatiii's  death.    Iluiiiihldii  v.  l-'niiikliii.  1  S.  &  S. :!',((). 

But    where   an   amiuily   was   ilireeted    ti>   lie    |uii<l 

(|nartei-iy,  tlie  lirsl  payment  tii  I lade  within  eiKliteeii 

iiaiiitiis  after  the  testator's  ileath.  it  was  lield  the  aii- 

iinity  did  tint  ( laence  till  til'ti'en  nii>aths  from  liie 

ileatli  of  the  testator.    Iiriii  v,  Iroiimoiiiii-r.  2  \l.  &  Mv. 

Wliere  the  will  direets  an  annuity  to  lie  purchased, 
the  aiimiitaiit  has  a  rifiht  to  take  its  value  in  cash,  iti- 
stead  of  the  anmial  sum.  atid  shoidd  lie  die  liefori'  the 
aiiMiiity  is  iMiri'liiised  his  leual  re|iresentati\  es  are 
entitled  to  tlio  sum  wiiicli  at  his  di'atli  would  have  pur- 
chased the  annuity.  In  re  /?(y.<s  (1!)00),  ]  f'li.  \Ci2;  Iti; 
ltn},hiiis  (1!MI(!).  2  Ch,  (;48.  This  is  on  the  i;routid  thut 
the  annuity  is  in  the  nature  of  a  legacy  and  bpconies 
vested  at  tlie  death  of  tlie  testator,  and  tlie  sulisefpient 
dentil  of  tlie  aumiitaiit  is  iimaaterial.  lin'eii  v. 
llishiil,.  !)  \'es.  (i:  Yates  v.  Ctimplnu.  2  I'.  Wins.  MOS; 
IliiiHfs  V.  Itdirhji,  '.\  A'es.  ."iO"). 

"Where  tlie  testator  directed  his  executors  to  invest 
in  Rood  socurities  such  .suin  as  would  pay  a  certain 

nnnnity,  and  the  ii ne  of  the  fund  was  insufficient  to 

pay  the  annuity,  it  was  lielil  that  the  annuitant  wa.s 
entitled  to  he  paid  the  deficiency  (uit  of  the  corpus  or 
capital.    Aiidersnii  v.  DoiirjnII.  lo  fir.  40;'). 

Tnder  the  Apportionment  Act  (R.  S.  0.  lOli.  ch. 
]')()).  moneys  payable  as  annuities  are  considered  as 
accruiufi;  from  day  to  day  and  are  apportioned  in  re- 
spect of  time  accordingly.  Sec.  4.  And  see  Ciitliheii 
V.  .Yor/7(  Americnn  Life  Ax^urance  Co..  24  0.  R.  .')11. 

A  statutory  guardian  is  entitled  to  the  pos.sessioii 
of  all  the  property  in  which  the  infant  is  interested, 
and  for  which  hy  law,  or  express  contract,  or  other 
in-ovision,  no  other  custody  has  been  provided.  Such 
a  pruardian  is  entitled  to  r(  'eive  lesacies  Riven  to  infant 
Icfcatees,  and  presently  payable,  and  the  receipt  of 
the  Kuardian  is  a  good  discharge  to  the  executor.  Iltiri- 
ffiii.s  V.  Lnir.  14  A.  R.  .38:1. 
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KXKrCTnltK     ACrorXTH. 


WliiMi'  an  aiimiity  is  chaiKwl  u|)iiii  lioth  Iiiohim'  ami 
I'apilal.  anil  the  iiicdnic  Inr  any  imc  jcai-  i«  insntliricnl 
t(i  pay  the  iinmiily  fov  that  yi'ar,  the  capital  canndt 
nftciwanln  bv  ii'i'impcd  I'm'  lli(.  dcHi  ioncy  iint  of  the 
mii]plns  ini'Dini'  i>t'  any  nulisiKpn'nl  year.  In  le  Ciiuini, 
/Vno.v  V.  Crii.iiciii,  (1!»I5),  'J  Cli.  L'iKI. 

It  is  not  ncci'ssaiy  in  all  rases  that  pci-niiiary 
IcKacics  or  ilistrilintivc  simii's  shouhl  he  paid  in  cash. 
Any  mode  of  pnynieiit  may  lie  adopted  with  the  consent 
of  the  le^aliM'  or  heir.  This  is  the  tteneral  rnle  in 
regard  to  what  consiitntes  payment.  'I'hns  the  invest- 
ment of  moiM'y  in  the  mime  of  a  legatee  hn.s  heen  held 
a  payment  of  the  leKui-y,  /no  Imiio.  .so  as  to  vest  the 
title  in  liini  ami  pass  to  him  the  riRht  to  the  necruinK 
interest.  Siilliidii  y.  WiiiHiniii.  \  Smnn.  (I'.S.)  1.  So, 
too,  a  credit  on  a  distributive  share  of  the  price  of 
property  purclia.sed  hy  the  distributee  at  the  adminis- 
trator's sale  is  a  valid  payment.  IVilsim  v.  It'imlall, 
.'!7  Ala.  74:  In  ir  Heveileii  (liMIl ),  1  Ch.  (i81 :  He  Hall, 
S7  L.  T.  \.  .S.  .-,(i(l.  W.  X.  (1!ML')  JOS.  reversed  mi  other 
grounds  (IIIO:)).  2  Ch.  22r,. 

On  the  other  hand  it  has  been  held  that  n  distribu- 
tive share  was  not  paid  merely  liy  purehaiiin);  a  bank 
draft  for  the  amount  ami  sending  it  to  the  jiarty 
entitled,  who  proceeded  with  due  diligence  to  collect 
it,  but  the  bank  failed  in  the  meantime  and  ihe  draft 
was  not  paid.  Slate  v.  Wuiier.s,  47  .\lo.  Apji.  4;il  ;  or 
liy  the  deposit  of  the  amount  of  the  share  in  a  bank 
without  notice  to  or  the  ns.sent  of  tlii'  jiartv  entitled. 
Hcdll  v.  r<,.v,  14  Md.  ;!88. 

In  Ihiil'nui  v.  Snfili.  l.'i  S.  &  R.  (I'a.)  114.  it  was 
held  that  the  personal  responsibility  of  the  exei'Utor 
was  not  substituted  for  that  of  the  estate  by  the  ffivins 
of  the  xecutor's  notes  for  the  legacy  and  tlie  execution 
of  a  receipt  for  the  notes  as  in  full  of  all  demands 
ajtainst  the  estate  •'when  paid." 

And  the  individual  note  of  an  administrator  to  the 
Kuardinn  of  an  infant  for  the  amount  of  the  infant's 
distributive  share,  payable  t.i  the  guardian  individu- 
ally, cannot  be  claimed  as  a  payment  of  such  sliare. 
Edirards  v,  h'lHiiinis,  :]'.)  S.  far.  8(i. 
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paid  up.  any  pavnicits  nMiminir.K  di...  i.l  n,-  .,„i,inu 

;'""  """'•  '"»  •'•■"til.  «lii"'li  an.  , ,s,„v  t„  ,„nstit,„r 

""'1  a  nmiplH..  slmr,.|i„|,|,.r.  must  I,,,  'l,,,,,,,,  |,^.  |,|, 
KWimil  ...Stat,.;  iMil  if  lu.  «„»  a  ,.„niplw..  slu.n.|,„i;i,.r  at 
tlH'    I-.  1..  „i   his  ,|,.„th,  pnyni..Mt  „|-  mils  ,uml..  altrr 

wards  must  I,..  I,„ru,.  I,y  tl,..  s -iH,.  L.^at,.,..     I>„„  y. 

I>ii!i.\  Dr.  A:  Sm.  .'(il,  i:;;  H.  |{.  sr>. 

Wli.Tc  a,i  ,.xi.,.ut(,r  n.,.,.iv,..s  „„ti,.o  that  a  IfBatc.. 
Iias..|,ar«...l  Ins  vmry  in  lavcnir  „f  a  stnuiK,.,..  ".■  lias 
"^s,«,u.,l  „  ,„■  valu...  ,|„.  „„.,,„„,  i,  ,„„„„,  ,„  ^^.,^ 
M.1  all  lurtl,,.,-  paynu.nts  tn  th..  !,.«at..,..  unless  nu,,!- 

«itl.  tho  ,.„n.s,.„    „t  tl...  nmrtKaK r  assist f  tin- 

.■Ka<.y     All  riRhts  „r  s,.t-„fT  , „,|.iustn».i,t  „r  ,.,,„!. 

M..S  l,..t«,.,.n  tin.  ,.x,.,.utnr  „lr,.a,ly  .xistin^'  at  tl».  ,lat.. 
ot  tin.  in,  n.,.  l,„v,.  prn.rity  „v,.r  tin.  ..IniiK,.  or  a.ssi«n. 
m-nt,  an.1  n,ay  pn,p..rly  l„.  ,|,.,1„,.„.,1  ,r„n,  tho  „,„o,„,t 

",'  •'"'  ''•*■'"!•>;•  I""  «' ■^(■•■I'f'-r   .an    ,.r..«t..    u..  ,»■«■ 

.•luu-K..  .,r  riKlit  of  s.t  „HF  altor  that  tiui...    Sl,.phe„.  v 


Abatk.mknt  (ir  [,K(;aiii;s. 


Ifth.. 


He  <.stat..  IS  insnffi<-i,.nt  t„  |)ny  ll,o  .l,.l,ts  ami  all 
tlio  l..Ka..,.-s  ,„  full.  tin.  ^^.„..r«l  l..^.a,-i..s  nuist  al.at..  in 
...lual  p,„p.„„„ns.  If  ,1,..,.,.  an.  sp,.,.,fi,.  „„,!  ^.,„„,„| 
l.'«a..>,.s.  Kc.n,.nmy  spoaki,,;,.  „„thin„  shall  in  su,-l, 
••iis..s  1„.  aliati.(l  fniin  tl„.  sprdHf  Ic-acics. 

W  In.n.  a  lo^ai'v  is  ^ivon  t..  an  ..xcnit..!-  oxpn.sslv  a.^ 
a  .■(unp<.n.sntn.u  f„r  his  t^,uhl.^  nn,l  'In.ro  i.s  a  ,'l,.fi' 
|-i"n..y  ot  assets,  su.-l,  a  lo^^a.-y  does  noi  almt,.  with 
<wn.n.s  winch  an.  n„.n.  honntios.  ,  v,.n  thouiili  thn 
l..sa,.y  s.mn.what  ,.x,.,.,.,|s  what  th,.  ,.x,...uto,-' would 
ntln.nv,s..  I,..  ..,,,„h„|  ,„  ,h.n,an,l.  A„l,,su.  v.  /)„„„„//, 
I.l  dr.  40.1;  //,.//,.)„  V.  Serris.  'IX  fir.  ;iL'(). 

.So  a  lown-y  «iv,.n  to  a  wi,low  foMln.  n.|i.„|„ishn,ont 
ol  lurdow,.,..  Il.atl.  V.  /;,.„/,.  1  l{„s,.  ,-4;;.  \;„,,„f,  ^. 
('•'I'loii  14  Sun.  l'.-,8;  /,Vr/,,,-  v.  Il„mm,m,l.  12  (ir  48.-,' 
I  h..  V  ,,lo,y  ,s  tn.at..d  as  a  )nir,.has,.r  of  th,.  lo„a..v  in 
frivi,.^  up_h,.r  ,low,.r.  I,nt  that  is  hanllv  satislaotorv  as 
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a  ii'iii'iin.  Thi'ir  is  iviilly  im  cillivi.  In  ic  \\i;liii;iii 
(IIMlTl.lM'h.  J77;  /;«,„.,  V.  //»,./,..•!  VMiinifi.,:l41.  S.t 
lii.«i.\.r  llir.iii.lu' lit  III'  Mi(|.ll,.|,,ri,  .1..  Ill  n,   lt,si„,i. 

pnsi,    wIllM'!'     Ill'     M|y.«     it     is     ||,|S|.||     |,|„„|     111,.    iliH-llii I' 

I'liTtidh. 

Iliil  till'  rik'lil  III-  iiitiTi',-t  iiiiisl  III'  siilifiKliiij';  jit  till' 

•i "I'  III''  ti'statiir's  iji'alli.  iiml  it'  tlnTi'  is  ii"  ilmvi'i- 

111  111'  salisli.'ii,  III,'  li'Kii,.y  will  iiliiili'.  Ihii  iiilnll  \. 
riiltliii,  I  Aiiili.  .'44;  Ihiii,.^  V.  /.'».//.  >»/„,(;  /,;  ,,. 
(lifi'iiwiioil  (IWIlil,  J  Cli.  L'll.'i. 

Ill  liiitli  Williams  ami  'I'l Iialil    it    is   slali'il   tliat 

li'Kiic-i.'s  K'ivi'ii  ill  iiayiiic'iil  nt'  ili'hts  iln  imt  aliatc  with 

Icpil'il'S   Jtivi'll    til   llll'I'l'   V.lllllltl'I'IS.       Ill   till'    I Ml    cilsi' 

111'  III  ir  U'liliiiiiir.  .^iiiiiii,  Ki'ki'H  ich.  .1..  si'i'iiis  tii  iliailit 

that  till'  I'asi's  ii'lii'il    im    hy    tlii'si'    li'ar I    niitlicirs 

cxli'iiil  till'  mil'  til  il.'lils,  ami  cxpri'ssly  ili'i'iiN's  that  it 
(li(l  iKit  I'xtc'iiil  t'laii  asi'i'itaiiii'ilili'lit.    "I  liavi'  alri'iidy 

ii'fiTii'il  til  tl iisi'  111'  Diiiiis  V.  />'ii../i  as  till'  iiiilv  niii' 

tlmt  |iui'|iiiits  to  I'xti'ii.l  it.  lull  w lii'ii  vnii  liMik  iiitii  iliai 
(li'i'isiiiii  il  iliii's  nut  .irii  sii  far.  I.nii'l  Kyiullmrst  il.ii's 
iiiit  ili'i'lili'  till'  piiiiit.  anil  III'  I'.xpi-i'ssi's  till'  iipiniiir  iii 
lanirimy:!'  wliii-h  I'litiri'ly  idii'vi's  nu'  frinn  In'aliiin  ii 
ns  11  liiiiilin;.-  aiilliiirity  ln'fi..     TliiMi'  llii'  li'jrai'v  was 

>,'i\i'ii  ill  ii'li'asi'  III'  a  liitht  III'  ai'cniiiit.    Tlii'ii-  Imi'l  I 

nil  amiiint  hctwi'i'ii  tlu'  ti'slalnr  ami  a  Ii'KiiIi'o.  ami  tin' 
Cimi't  was  satislii'il  tlint  il  was  mil  wnrtli  while  taking 
tlio  ncdiunt  lii'i'iuisi'  milliiiiK  «as  iliic  In  the  loKnlei-, 
whose' case  IVII  tlii-nuKli  fov  that  icasoii;  and  llip  Loril 
flliicr  liai-on  says :  •  If  no  ili'lit  was  iliii',  ami  tlii>  ri'lcasi' 
was  ri'ipiiii'il  mi'ii'ly  ror  tho  saki'  of  iieaic,  Ihi'ii,  un- 
fpii'stionalily,  tho  Icsalt'i'  I'aniiot  lii'  tivati'd  as  a  puv- 
rhaspi'.'  That  is  pxnctly  on  Hip  sain.'  lini'S  ns  the  ilpci- 
sion  (if  Chilty,  J.,  in  In  re  (Ircriiiniml.  Ami  he  stops 
on:  'If  any  ilclit  wpip  ipnily  <lno.  then  T  am  Inclineil  to 
think  that  llie  present  iimies  within  the  pi-iiipi|i|e  of 
those  cnsi'S  wliieli  have  lippn  ilpeiileil.'  Ue  does  not 
(lei-ide  that  it  was;  he  only  pxpri'sscs  nn  indication  of 
his  opinion.^  Ilowenii  I  lirinsn  easp  of  this  kind  within 
the  rule.'  This  is  a  li'saey  in  satisfaetion  of  nn  nscpr- 
tniiiPil  di'lit.    Theie  is  no  il.nilit  thnt  in  one  sense  the 
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''■«"''■ ">   Ix'  l■l'll^'illl■|•l.,|  11  |.lln-llll,«,M-.      ir  lie  fli'ir-  1(1 

tiikf  iiihIit  iIm.  Hill.  Ii,.  ^riv,.s  ii|>  Ihr  il.'lii  iiimI  Ink.-.-  th<' 
li'KiK-v.  ImiI  still  il  i.»  ij.it  111  nil  Ilk.'  III.'  .iiH'  ..r  II  l.'mit,.,. 
liikiiiK  II  l.'Kii.'S  ill  jii'ii  ,,)■  „  ,.|^,||,  ,,,  ,|„„,.|.  ,„„  „|']„,„| 
W.'  kii.iw  in'.'.'iM'lv  wimi  th,.  ,|,.|,t  «„.v  It  „„^  il.iHiO. 
W.' iils.i  kiiiitt-  |in','is.'ly  wiml  Ih,'  |,.p„.,  „„s  j,  „ii« 
CI.IKHI,  payiilil.'  I„  III,'  Mini,,  p.'i's.iii ;  |,ii|  jt  »,.,.iii!<  t.,  iiiv 
iiiin.l  iiiiiMissilil.'  I.,  apply    I.,  ilinl    .sliii,'    .,r    .'iiTimi' 

^'" '^    •'!'■    .■.'lisi.lcl'lllillll.s    whi.'h    iippiv    I,,    ,,    ,.|,si'    .ij- 

■  li.wcr.     Til.'  I.'wil I.'.'ly  I.I  Ink.'  III.'  kiii;,',-  Mi'ii  ,111.1 

;.'iv.'s  up  III.'  ,|,'|,i,  ||,„|  iiikinn-  III.'  Inwi-  Mini  d,,,  l.'pii..,, 
Iiiki's  II  liy  way  .,l'  liimmy.  Sli..  says,  in  ..ir.'.-l.  '  Kalli.'r 
lliaii  insisi  iip.iii  my  .'.iv.'iiniil  I  «'i||  ,i,...,.pi  ||„.  wnn- 
l.ir's    ii.iiiiin.'      I    ,.aiiii.,i    >,.,.    iii>>,'ir   li,,«     |,'i;,i,.i,.s 

•' I'jili'.l  ill  Hull  \wiy  iliU'iT  ill  any  way  iniiii  .iiIi.t  ;;,.|i 

I'liil  i.'Ka.i.'..*  « lii.'ji  ar.'  iii.'i.'  Ii.iiiiili.'s.  In  sa\  iiiK  Hint 
I  liiui'  prai'tically  .ii'i'iil.'.j  a  liy.p.iini  wlii.'h  hhisI  ii.,t 
il.'  iiv.'iliMik.'il,  ii«  il  was  i.ruu.'.l,  iiiiiii,.|v,  ||,iil  th.. 
l.'Kalc.'  iiiust  II.'  ('.iiisi(l('i-(.<|  1,1  liav..  Ink. 'II  lli.'  tl.lKKl  as 
.l.iil  ami  tJ.IKH)  .iiily  as  ii.iiiiity;  Inn  ||,a|  .listini-li.iii 
I'aiiii.il  III'  iipliclil.  'I'll,,  .ii'lii  Has  i;,.ii.'  in  .'\,'li,iiii.'('  fur 
II"'  l",','ai'y,  .'inil  lli.'  I.'ui,;.'.'  lak.'s  II..'  hIi,,|.'  c',.t»»>  ns  a 

li'Kiicy.     Til.,  result  IS,  Imi;  •.  tjiiii  sli.'  I.isi's  s.im... 

tliiiiK;  .nit  .if  til.'  .I.'lit  „r  tl.iKKl.  Sli,'  mini,,  |,„v,> 
lu.iiil,.,!  Iliat  liy  ,'lt'i'liiiK:  1,1  I'laiin  au-iiinst  lli,.  will.  Imt 
she  I'laiins  iinil.'i'  |||,.  will,  ami  sli,'  lakes  Hi,'  wli,,|o 
l.'fra.'y  siiiijei't  t.i  file  usual  nil.'s  nl'  a.lmiiiisliatinn 
winch  alVccI  all  jcvin-ics." 

Th,'  same  puiiif  ,'aiii,'  h,'l',ir,'  ,1111-  i,wii  Cnui'ts 
reeeiitly  in  Jl,.  III.-/,;,,  (IHU).  Ii  ( t.  \V.  \.  IKI!).  The 
l.'statdi-  Knve  a  iiiiiiiliei'  iif  p,.eiiniarv  l,';rai'i,'s.  ,1110 
liciiw  a  l.'CT.-y  „r  *I..-,(H)  1,1  I),'.  T..  wh,i  im,l  lie.'ii  alti'iid- 
iiiK  liiiii  iluiiii;;  his  last  illii,',<s.  This  h'^wv  was  t„  Im 
taken  in  satisl'ai'liini  nf  the  ,l,iel,ir's  hill  iifrainsl  the 
ti'statiii'.  whieli  aiii,niiil,',l  !,,  -jillOII.  Th,.  I'stal,.  pi',iv,.,| 
iiisii(li,'ient  1,1  pay  all  th,'  l,'f;a.-i.'s  in  fnll.  Th,.  Suir,)- 
.uat.'  .rudire  fleclin.'.l  tn  r.ill.iw  In  n-  U'lflinnr,'.  .l.'.'mini; 
It  t(i  lie  in  eiiiiHi.'t  with  th..  pi'iii,'ip|,.s  I'liuiieial,',!  in  a 
iiuinliei'  of  eni'liei-  I'ases.  On  appeal.  Mi,l,llet,iii.  ,T., 
revei-seil  th,'  jmlj;, t  „('  ti,,.  .Snn',nrate  .fii,|ir,..  "Witli 
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iill  ri'spccl  to  tli(]sc  wild  ciitcrtiiiii  tlir  niiitriii-y  view, 
llic  (|pcisi(iri  in  (|iii'sti(iii  (■iiiiiiiicikIs  ilwlt'  tii  mi:  Tin; 
liuv  liy  wliicli  a  Icfrjicy  to  ii  widiiw  in  lii'ii  (if  (lower  is 
entitled  to  |iii(jrily  is  now  too  well  settled  to  admit  nl' 
Miicstion.  It  is  in  Irntli  liased  upon  the  doctrine  of 
eleetioii.  Tile  testator  desiring  to  (lis|iose  of  property 
whieli  is  not  his.  nanu'ly.  liis  wife's  dower  interest,  ill 
effect  oli'ers  liei-  a  ])rice  which  he  is  willinj,'  to  jiay  for 
it.  Before  those  claiming,'  nnder  his  will  can  take  a 
lienefit  under  hi.s  will  which  deals  with  this  jjrojjerty 
sonKht  to  he  pnrclia.sed  from  tile  widow,  they  iinist  pav 
the  price. 

■•This  has  no  aiijilication  whatever  to  the  case  of 
a  creditor.  The  testator  is  not  jjurchasin^'  anything 
from  him;  and.  although  his  failure  to  rank  as  a  credi- 
tor may  henefit  the  lesijatees,  it  cannot  he  said  that  anv 
assets  pass  from  him  to  the  testator  or  his  estate,  lie 
takes  the  leftaey  by  the  hoiinty  of  the  testator.  The 
te.stator  has  chosen  to  limit  liis  liounty  liy  directing 
that  it  is  conditional  upon  the  creditor  waiving  hi.s 
claim  as  civditor.  The  lionuty  is  so  much  the  les.s, 
because  jiart  of  the  money  received  in  truth  repre- 
.sent.s  a  debt.  The  creditor  should  have  the  right,  and 
no  doubt  has  the  right,  to  decline  to  receive  the  legacy 
u|ion  these  terms.  He  ciinld  then  assert  his  claim,  but 
1  can  conceive  no  foundation  I'or  the  statement  that 
because  a  debt,  which  may  be  trivial  in  amount,  lias  to 
be  forgiven  as  a  condition  of  the  receipt  of  the  legacy, 
the  l(>gatee,  therefore,  ac(|nires  iiriority." 

He  Iti.yilii  was  affirmed  7  ( ).  AV.  \.  .-)l)7.  Hiddell.  .1.. 
delivering  the  .iudgment  <,(  the  full  Court,  said  it  was 
suggested  that  probably  the  right  decisi(m  wouhl  be  to 
allow  the  aiipellanf  the  ainonut  of  his  bill  in  full  and  let 
him  share  /iin  rata  for  the  balance;  but  that  course  is 
negatived  in  /«  rr  Wodmnrc. 

N'ear  relationship,  or  that  a  man  is  morally  boinid 
to  )irovide  for  bis  widow  and  children,  does  iiol  of 
Itself  give  to  such  a  legatee  priority  over  mere  strang- 
ers, if  the  estate  is  insufficient  to  pay  all  the  legacies  ii; 
full.    Hi-  SclnrcU-i's  Fsfati'  (ISfll)',  '.',  Ch.  44. 


i.k(;a(Iks  axo  an-nmitiks.  d,-, 

A  |icc»„iav.  '..iiiwy  aii,l  „  |„„visi„„  r„r  i,u.iril..M- 
linccillmtf  l,.iM;,.  (■•■'./,  v.. V,,/,/,..  IL'O.  K.  SI.  Son 
["■(■iiiiitiry  .;;a-y  :uu'.  nr.  iiiiiiiilv  n„t  |,aviil)l,.  „ut  el' 
•■('rpu.<.     !l   ,'.„  „  V.  I),ilt'  1.22  (ir.  Kill. 

A  prvfi.  ,.,i'i.|  lr.;at..(..  i.v,.M  tlicaidi  the  Ic-ai,.,.  |„. 
coiishh.ml  a  laiirliaw,-.  is  n.,t  cntitlcl  to  pavnMM.t 
>""■  ;'II;m-  all  tl„.  ,l,.|,ts  a,-,.  satisH,.,!.  /(,■  /:„,,,,,„ 
(IIIOL'),  2  ell.  7!!!).  SdS. 

I'lini,,  fan,.,  all  K,.,i,.,-al  li,.,|iicsts  aiv  up,,!,  an  ,.,|uai 

lootiiis-.  ami  thoso  wh„  Haini  pvi,„ity  „r  pav„„.,.l  in 

tall,  in  ,.as,.  dI  dcHiMcni-y  of  assd.s  mast  positivciv  aii.l 

cloaily  cstaWisli  that  it  was  the  int.^ntiun  of  tlw  icsfa- 

tor  that  tho  Impiosts  slioald  ii„t  aliatc  niti'ahlv     This 

IS  Ml  sul.stan.;,.  th,.  t,.st    supplied    by    Kinsht-Hni,.,., 

\  .1 ..  ill  riiirailes  v.  Forcmnii.  1  Coll.  C.  C.  414     I„  re 

lan.r.hnll,mo.  AV.  R.  !.:«.  tli,.  tostator  ^avo  a  luini. 

IK'I-  ot  sp,.,.ifi,.  legacies,  anil  added:  -Th,.  aliovc  l,.jra- 

<-uv  to  Ij,.  paid  in  Tiill  on,,  yoar  after  iiiv  dwcasc  ••  U,. 

then  save  other  spi.-ifie  le-aeies  without  aiiv  .liveetion 

as  t,.  payment.     I!„y,l,  (■..  held  that  this  in.lieated  a 

<■  ear  intention  that  the  pn^-edin;;  h-aeii.s  should  not 

ahatc'.    ■•  I  he  wonls  -in  full'  eaimot  he  explained  a«av 

aiid  e.xjirp.s.s  a  manifest  intention  to  provide  for  tlio 

payment  in    full    „f    these    le-aeies."     See   Mar.sJ,  v 

Ermis.  1  P.  AVms.  (i(iS ;  ,/„/„,.„„   ,,  ./„In,s„„.  14  Sim' 


fxTKlitST   o.\    LwiArlKS. 

It  is  a  seneral  rule  that  inteivst  is  not  pavahle  on 
a  lejiae.v,  whether  veste.l  or  not,  until  it  is  aetuallv  duo 
and  pa.vahle;  interest  is  .^riven  for  ilelav  in  pavment. 
'''•■'"'"''/'".'/  (19(12).  4  (1.1,.  R.  p.  (-..'IS.  ■ 

A  le-aey  heipieathed  .nenerallv.  without  assLniiii- 
any  tune  for  payment,  hears  inter'est  only  from  a\ea'r 

erthedcatliofthete.s,alor,,h,u,.h,l,efiin,lo„tof 
«luel,  ,t  IS  to  he  |,ai<I  IS  yielding,'  int,.rest.  And  if  the 
exeeutor  lias  assets.  pe,.uniary  h-aeies  hear  inf.rest 
torn  the  e.xpiratinn  of  the  year,  although  the  assets 
have  not  |,e,.n  produetive.  /V,„.v„„  v.  /',.,„.„„.  |  s,-\,. 
iV  l^el.  HI;  I  nnmr/i  y.  Trace  if,  4  ().  R.  p.  7]]. 
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A  Icfiiii'v  tci  a  ix'i'MHi  111  liis  capacity  of  oxcciitoi'  is 
iKit  (hie  unless  lie  accepts  the  iiiKce  and  ilnties  ot  an 
executur.  II'  the  lefjatee  should  he  an  inl'ant,  as  he 
cannot  accejit  office  until  he  is  ol'  a^'e.  it  I'ollows  that  a. 
legacy  to  an  infant  as  executor  does  not  carry  interest 
until  he  is  twentv-oiie.  It,-  (Soiduii  (1S!»2),  (iT  I,.  T. 
.■i.')2. 

l.cKacies  were  given  to  Kraiulcliihlren  wIiimi  they 
attained  twenty-inie,  hill  snhject  to  a  widow's  life  inter- 
est. Hotli  the  firandchildren  attained  the  ajj-e  (d' 
twenty-one  hefore  the  death  cd'  the  widow  and  it  was 
lielil  that  the  legatees  were  entitled  to  interest  only 
from  the  death  of  tin'  widow,  liecanse  until  her  dentil 
the  lefracv  was  not  i)avalile.  Ue  Scaihliiiq  (IfKtli).  4 
(».  I-.  H.  (K. 

Where  a  legacy  was  directed  to  lie  ]iai(l  out  of  the 
proceeds  of  land  which  was  to  he  sold  at  any  time 
within  two  years  after  the  death  of  the  testator,  ami 
the  land  was  not  sold  within  the  two  years,  it  was  held 
the  jcfiacy  liore  interest  froi,  the  expiration  of  the  two 
years.  If  the  land  had  heeii  sold  hefore  the  two  years, 
interest  would  liaM'  run  from  the  date  of  the  .sale.  /I'e 
llnli'nisiiii.  Mrlhjiiiirll  v.  Hohiiisnii.  22  O.  K.  +:!S; 
ininlor  y.  Liim-h.  'H  ().  R.  (!;!!). 

I'.iit  where  the  whole  estate  is  to  he  converted  into 
money,  the  )M-oceeds  invested  and  such  iiivostnients 
continued  until  the  wlude  ]n-oy)erty  is  realized;  and 
from  and  lait  of  the  fund  so  realized  and  invested  cer- 
tain le.!i:acies  are  to  he  paid,  the  lesatees  are  not  en- 
titled to  interest  until  the  whole  is  realized.  But  the 
period  is  not  to  he  extended  lieyond  the  time  when  the 
realization  mi.ulit,  with  due  diligence,  he  effected. 
Smith  V.  Seal, III.  17  (ir.  ,'i!)7. 

A  testator  j;;avo  lej^acies  to  his  dauf,diters  ''to  he 
paid  ill  seven  years  from  the  date  hereof."  ITe  lived 
more  tlian  seven  years  after  the  date  of  the  will.  It 
was  held  the  lej;atees  were  only  entitled  to  interest  as 
in  an  or<linary  case.  Miller  v.  Miller,  2.')  (Jr.  1224.  And 
see  Re  Sraililiiir/.  niilr. 
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All  cxci'iitioii  to  tlie  Mill,  tliat  iiitoivst  is  ii„t  paviil,!,. 
on  a  l(.,«:a<'y  until  tlic  lcK:ai.y  is  duo  and  i)ai,.|il(.  'i-  in 
till'  rasi.  i,r  a  liwii-y  kivimi  to  an  infant  i-iiil,;  nt  tin. 
testator  anil  no  otlicT  nii-ans  iit  niaintenanc,.  is  iiro- 

Mlll'cl.  ' 

A  tostatoi-  lK-i|iioallii.il  to  his  two  ialant  sois  *4  IKKt 
'■ai-li.  .•ontiiif'i.nl  U}moj  llivir  atlainin-  Si  voars  of  a-,.- 
till'  only  othiT  provision  for  llieni  was  a  -ift  to  oa.-irol' 
a  sliari.  of  tlio  ivsidiiary  oslalo.  Ilehl.  that  tliosf  l,"a- 
.•J.'s  i-arnod  iiitorost  from  tliv  doall,  of  tin.  testator. 
lie  Mrliilijrc  (l!M)4).  7  ().  1,.  1{.  rAX:  ( 1!HI.-|)  <)  ()  |  i; 
4IW.  ■•Tin.  well  seillod  rule  is  thai  wliere  a  le-aev  is 
Uiveii  to  a  minor  l,y  a  i.aieut  or  li,  a  person  in  ],„,, 
imrciitis  payable  at  a  fiilur,.  poriod,  if  no  o|l„.r  pi,,- 
vision  is  made  for  niaintenaiK-e,  interest  will  li..  allov. ,.,[ 
lor  that  piir])os(.  even  HkmiuIi  Iiv  tli..  i,.rii,s  ..f  <\„.  will 
llie  lesaey  is  contiiiseiit  on  fh,'.  l,.j;,it(.e  livii,"  to  llir 
!"''■""'  "■'"'■''  i'^  mentioned  for  the  pavniei,r  of  il„. 
le«ai.y."    /'<.  41l',  |,i.r  .Moss,  C.  .1.  ( ). 

Ill  Ildilt/lilnii  V.  Ihiilisnii,  L'  .\tl;.  i;'!!  |,,,|-,|  |P|,.,| 
wieke  stated  til,,  rule,  ••  If  a  leo-aey  is  loll  u|,oi,  „o  eo„- 
ditioii  Imt  to  1,0  paid  at  'ho  uko  of  21,  and  not  iiivon 
o\er,  it  IS  a  lo-ai-y  vested  and  transmissilile:  liut  still 
no  interest  eaii  lie  ilemanilod  unless  in  the  ons,.  of  a 

eliild   who  had  no  other  niaiiiloiianee  or  provisi '..r 

ti  liaronl  is  hound  liy  natiiri.  to  support  a  oliild." 

Akiuii  ho  slated  it  in  Ilmtli  v.  I'fini  :',  \tl;  11)1 
■'nd  111  //,.«,/,.  V.  (!i;;;,h,n,k.  :i  Atk.  71G.'  In  tlie  latter 
oase  ho  ohservos,  -HiK  in  all  those  oases  the  Krounil 
lie  Court  soos  on  is  Kiviii;;-  interest  hv  wav  of  main 
enanoe."  And  in  thai  ease  ho  held  that  iuasmuoli  as 
the  testatrix  had  allotted  maintonaiH-e  for  her  dau-htor 
l>'nn  the  f;oiieral   funds  of  hor  personal  eslalo  Thoro 

eouldhonoallowanooof    interest    on    a    eouti „| 

li'saey  to  the  ilauKhler. 

So  in  ir,„»A  V.  H>r/,,  I  Cox  4;i:!.  Lord  Konvoii. 
-M.  R..  .said,  •■It  IS  v,.ry  elear  that  wlioii  a  fatlior  -ivos 
a  lesaey  to  a  ohild.  whether  it  ho  a  vested  losaev,  or 
not.  It  will  earry  interest  from  the  doath  of  the  testa- 


!»« 


KXi:<  rT(>];s    ai  lorxTs. 


lor,  IIS  u  iiLaiiitcnnnci'  t'lir  the  cliild  ;  liiil  this  will  lii'  only 
wlii'i'i'  IK)  other  I'uiiil  is  |)n>vi(i(Ml  for  Mich  inuiiiti'iiuiicc; 
for  it  is  e((ually  <*l('ar,  that  when  other  fluids  arc  pro- 
\iiliMl  for  the  iMuiiitciiaiicc,  tlicii  it  the  h'^acy  lie  puy- 
alilc  at  a  future  day.  it  shall  not  carry  interest,  until 
the  day  of  imynient  cnnies,  as  in  the  case  of  a  lepiey  to 
a  perfect  stranger." 

.Nearly  !M)  years  later  I?  rule  and  exceptions  were 
iMinipendiously  stated  liy  .lames.  I,.  ,1.,  In  if  (Iciiriic. 
■  >  Ch.  I).  H:\'.  Me  .said:  "  liut  the  rule  of  law  is  we'll 
estalilisli'-.l  that  a  coiitinj^eiit  legacy  dues  not  carry 
intei'est  while  it  is  in  suspense,  except  in  the  <*ase  of  a 
legacy  liy  a  jiareiit  or  one  standiun'  in  lain  imifiil'is 
to  the  h^'atee;  and  that  exception  is  subject  to  another 
exception,  that  the  rule  j;i\'i"K  interest  to  the  cliilil 
does  not  take  etU'ect  wlii'u  the  testator  has  provided 
another  fund  for  his  luainteiiance,  so  that  the  incoine 
of  the  lepicy  is  supposed  not  to  he  reipiired  for  the 
piir|iose." 

Ill  lliiiklcii  V,  lliiiklcii,  1.")  dr.  (i4!),  SjirajiKe,  V.C. 
said:  "It  is  clear  law  that  a  lejiacy  ftiven  by  a  pi.reiit 
t  1  an  infant  child,  pavable  upon  coining'  of  afje,  oi 
upon  that  ("'ent  or  iua!iia«:e,  the  will  beinj;  silent  as 
to  interest  iipoii  the  lej;acy,  stands  upon  a  dilferent 
foolinir  from  a  legacy  to  a  straiifjer,  the  latter  not 
c:irryiiif.'  interest;  while  in  the  casi'  i>!  a  legacy  to  a 
child,  the  child  is  entitled  to  niaintenanee  to  the  extent, 
if  neces.sary,  of  interest  upon  the  legacy — this  is  a 
a:eueral  rule — it  is  otherwise  when  other  provision  is 
made  by  the  will  lor  the  maintenance  of  the  infant." 
To  the  same  effect.  Mowat.  V.C.  in  S/mrkx  v.  I'cirlii. 
17  (ir.  .'lift,  and  I'ldiidfoot.  \'.('..  in  Ilri-x  v.  l-'idxcr.  'Ji 
Cr.  2:!:!. 

In  the  recent  case  of  /«  if  llmiUiii.  I'mirUiii  v. 
Hiiirlhif  (1!)04).  2  Ch.  (<X>.  the  i|Uestion  to  \vliat  extent 
is  a  child,  to  whom  a  legacy  payable  in  fiiliiiD  or  oon- 
tiiijre-it  is  jriveii.  entitled  to  the  interest  which  the 
lejtacy  bears  or  carries — wh.etlier  to  the  whole  intere.  i 
as  such  or  only  to  so  much  as  may  bo  neces.-ary  for 
maintenance — was   fully   discnsseil    in   arn'iiment   and 
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'  *'"   "'l"l"'  "' >n.'lnsi„„  of  tl».  CMirt  ««s  that    l,v 

''■^■'''■''■'■'' '''*'''•''"'''•'•*'''■'■''■">'' i-'''ivaiiow;:;is;, 

I.    y..«    <.X|,n.ss,.,l   l,y  S,,n,«g-...   \-.c..  i„  /.;„/,,,,,„   , 
Hut  «l„.r,.  tluT,.  is  i„  til,,  will  „„  „x|„-,.ss  nn.vi.i,,,, 

"';;."'"" "-  ■^i«'-«'"'.  t'-  i"«."y  will  „o,  i„.a,-  „„..,!s 

''■^""'  V,'"''"  -"'"'"I'l  !"■  'I ""I  ii.snfli,-i.,,t  for  tl„.   M„- 

IT'    ,""\'r  '""'"  '!"■  I'ntiHpIo  that  as  iat,.,-,.  t   is 

.llo«   .l,Moth,.r,.as,.sl„.,.ans,.  it  will  „ot  I  ,.  ass ,| 

""""■,'"""■  "■''■"'l"l  i-  M,aiMt,.„n,„.,.,  th,.,-,.     ' 

^:iv,;;;:!';;;'n:"ir;;:4;;r' --'"■-"-"■■ 

So  «l„.,v  th,.  a„in„„t  „r  th,.  oiaiMtniaii.-,.  is  s|,onli,.,l 
;l-t^-M,^,.,„.,.altl„.|i,„it.    Si„„,so„  oa  l„fa,lt"  t:! 

\yh,.r,.  th,.,-,.  is  ,.  K-,.,„.,-al  |„-ovisio„  f,,,-  ,„ai„t,.Mai,.-,. 

1   u.a,,,ou,,tsp,...,.i,.,|t V  s,>..,„s  to  l„.  „„  ahsolut,. 

..,,...,,,, t-s,.,  ,    n«.,.ss„,.y.  to  i„t,.r,.s-,  „p„„  ,h,.  ..,„, 

,     n     ,  V T-'-    ■^'""•'  ''"^  ■■^'""''''  "^'■'■"  '»■»■'""■'■  ""■■■" 
.^  „.   .xp„.ss  pn,v,s„m  „f  aay  kin,l.     Tho  ainouat  of 

tli.^  a  lowan,.,.  ,„  s„..h  easc.s  aatst  l„.  «ov,.,-,„.,l  |,v  .,, 

--..™t,,,„,,f,hc..,,h,.,...i,.,.„„,st„,,^s.a,,,la  ht! 
.'■«ai,l  to  such  oth,.,-  soMiv,.s  ,„■  fan.is  as  „iav  l„. 
I-W^oHy  ,..s.„t,.,l  to  fo,.  ,aai„t,.„aa,.,..     ll^  mZJ:. 

it-a,,i,,fa,,,has,,tl,,.,-p,-,,p,.,,yoihis,,wi,snlli,.i,.,,t 
l"i  Ills  inamt,.,  .,„.,..  h,.  ,.»„  have  no  rifiht  to  inf.n.st 
upon  a  ,-..„t,uo„,„  ,„,.„„,,  /,,,,  ,.^  /,,.,,;  .;.  ••;,■' 
T.I  t  us  ,.„s,.  ,h,.  l,.Kat,.(.  was  a  ^n.au,ls,u,  of  th.  tostalor' 
!(..  was  honi  ,u  tli,.  tcstatoi'V  house  ,  "■""'"■ 


utitil  th,.  ti\stato 


ail, I 


sid,.,]  tli(.r,> 


ilcath.  aii,l  aftorwarils  witli  hi 
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KnuidiiiotliiT.  Till'  Court  liolil  that  tlic  Icstiitm-  iii- 
ti'iidcd  t(i  put  liiiiiscll'  in  liico  imrciilis,  in  rfrcrciicc  Id 
till'  I'litlici'V  <liity  (if  making  pi-iivisicni  t'oi'  the  i-liil<l. 

Till'  ('xcc|itiiiii  ti)  till'  nilc  (Iocs  nut  I'Xli'iid  tii  a  pii' 
visiaii  for  an  adnit  cliilil.  ]\'(ill  v.  Wall,  ],")  Sim.  .'il.'!: 
(ir  a  wire.  He  Cidiir  (IIMIS),  1  Cli.  ;!7;:.  Xii:'  docs  il 
a|)iily  wlioi-c  in  the  case  of  a  ln'c|U('st  liy  i\  |iiison  who 
does  not  stand  to  tlii'  li'Halcc  in  tlii'  I'l'lation  of  a  parent. 
Mintiii  V.  Mailiii,  L.  I{.  1  Kij.  :!()!!.  A  parent  is  honnd 
to  provide  for  the  inaintenance  of  liis  children,  and  tiic 
Cour;  infers  that  for  that  i)nr]iose  he  meant  to  j;ive 
interest,  thonsli  he  has  not  expressly  se.iil  so. 

The  costs  and  expenses  of  takiiia:  care  of  a  spccifii^ 
legacy  liefore  such  le,i,'a<'y  is  assented  to,  are  payal)le 
out  of  the  specific  lejracv,  or  hv  the  specific  Ictjnlce. 
Ih'  Peune  (1909),  1  Ch.  SHI. 
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Section  2:2  of  The  Trustee  Act  is  as  follows: 

22. — (1)     A  trustee  uuty  appoint  a  .solicitor  t 
his  a^'ent   to    receive  and   •,'ive  a   discliarKC  for 
money  or  valualile  consideration  or  iiroperty  rec 
al)le  by  the  trustee  under  the  trust. 

(2)  A  trustee  may  appoint  a  Imukcr  or  soiicitt 
he  Ills  asent  to  receive  and  i^xyv  a  dischni-f^e  foi- 
money  jiayalile  to  the  trustee  under  or  by  \  irtiie  i 
jmlicy  of  assurance  or  otherwise. 

(o)  A  trustee  shall  not  lie  charjicd  witii  a  hre 
of  trust  liy  reason  only  of  his  haviufr  made  or  i 
curred  in  makinj;  any  such  a])i)ointment. 

(4)  Xothiim;  in  this  .section  shall  exempt  a  trur 
from  any  liability  which  he   would  have  iiicurri 


b.' 
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•  Ills  Act  liml  imt  liccii  imsscl    i,,  ,..m,.  i,,,  . 
'•"'^'•''"""i-»fti'rtl„.4tlMlav„|-,\l,n'lsiM 

-«iri-K::^!t'';;':;-;;;;-;:;:;;;;;;i;7;;:;:;- 

li>  I e  liner,  :](i  {■],    ii   -u-.   r    , .   . .  „ 
.■iiliimiistoroil  liv  (',„„..„  „,■  p      /    ,      ''     '"*  "  "'•■■* 

,    fn  ()r.l(M-  to  briiiff  into  ojioniti,,!,  snl,-s,,.ti,„i  I4>  tl,„ 
'•"•'•»>'istn,„.o.  ,m,st  1„.   s„,.|,  ,l,.t  ,|,„   ,.,',, 
1^'"-  7  "iislit  tn  lun-,.  known  ^  :^ 

■1   iianl^,  ami  tlioy  am)r,lii,i;lv  s,,nt   tl,,.   «„i|,.it  ... 
'■N>H>t,.,i  ,-,.,.onv<.vano,.    of   tl,.    n  o  to    '    '  '   f" 
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priiitidii.  I'lirkcr,  .1.,  snid  the  nutliorilv  j;iv('ii  to  (In- 
solicitor  was  a  <'oiitimiiiiK  oiii'  inti'iidcil  to  hv  iicti'il  on 
wlii'ii  till'  trniisnrtioii  was  ripe  for  coniiilction  -that 
till'  (Icl'ciKhiiit  was  justitiiMl  in  cxpci-tiiiK  that  it  iiiiKht 
lie  coiiiplctiMl  any  day  and  not  witli<irawinK  tin'  author- 
ity liy  withdrawing  thr  deed  I'lcini  tho  solicitor's 
custody,  and  that  liciui;  unaware  of  the  solicitor's  mis- 
conduct, he  acted  neithiT  uiM'easoiudily  or  dishmicstiy 
in  helieviuK  what  he  was  told  li\  the  solic-itoi-,  and 
oURJit  not  to  he  held  liahle  lor  a  hreach  of  trust  he 
cause  hi'  was  deceived  liy  a  nuiu  whom  he  had  no  reason 
to  distrust.    In  ir  Slir/i/mKl  (l!lll).  1  Cli.  ."id. 

It  will  he  noticed  that  suh-.section  (I)  does  mil 
authorize  a  trustee  to  ap|>oint  anyone  to  receise  and 
Kive  a  discharge  lor  any  money  or  vahiahle  consider- 
ation or  property  receivahle  liy  the  trustee  nniler  the 
trust.  exce|)t  a  solicitor.  In  Fluiii'i  v.  Mftininililnii 
Itdiiril  of  H'orA-.s,  2'  Ch.  I).  ."iOL',  it  was  held  that  one  ot' 
several  trustees  cannot  in  fji'ueral  he  authorized  liy  his 
cu-trnstees  to  receive  trust  moneys  and  jiive  a  ;;ooil 
reccijit.  This  decision  appears  to  still  hold  sood. 
though  it  may  lie  that  when  one  of  the  trustees  is  a 
solicitor  he  niav  he  a]ipointed  asent  under  siili-section 
(li). 

Where  trustees  are  ex])ressly  aulhori/ed  to  retain 
or  invest  in  securities  payalile  to  hearer,  with  coupons 
attached,  they  may  deal  with  them  'ii  the  way  usual 
with  prudent  men  oi'  husiness.  and  may  deposit  such 
securities  in  their, joint  names  with  the  estate  hankers. 
Hut  such  .sectirities  should  not  lie  allowed  to  remain 
in  the  hands  of  the  solicitors  for  the  trustees.  It  is 
no  part  of  a  solicitor's  duty  to  cut  ofl'  the  coupons  and 

collect  tin while  that  is  tlie  ilutv  of  a  lianker.    hi  ir 

l)e  Pntlidiiier  (lOOd),  2  Ch.  Tii!). 

.\ii  exi'cutoi-  who  employs  a  solicitor  as  aj^ent  is 
hound  to  supervise  his  niaimtcemi'iit  of  the  matters 
entrusted  to  him  and  to  take  all  due  ]irecautiiins,  anil 
cannot  escape  liahility  for  the  misa|ipi-opriatiiiii  of 
trust  funds  committed  liy  such  anent.  altlionjjli  he  was 
of  excellent  standing  prior  to  the  inisappropriutiiin. 
Lou-  V.  Gemleij.  18  S.  ('.  R.  tiS."). 


;!it 


A„K.N  IS.  „„ 

lltniM  |,r„,M.,ly  I,,,  put  within  ll,..  ..,„itn,l  „r  ,„.,■ 

H.n««|,„„„„|„„.„,„|, trust,.,!  «i,|,i,..„„|„l„., 

..-  tlu.n.|,v  ,,stai I,  tl x.MMit,,,-  « ill  l„.  |i„|,|,, ,, k,. 

•  « I-  l'"»"V"i-  uiu.x, t,.,l  tlu.  n.sult.  u,„i  l„,„,.v,., 

m.su.h.„u„u,.tum.vlu,v,.  1 r, ,„,  ,,    „,, 

."t IV...     .N,...,.ss,t>.  «hi..|,  iu,.|u,|,.s  ;l,..  ,,.p,lM,  ,.,„  ,s,. 

"   ''""""''■■<  111  mliiuu,st,.nn^'  tl„.  ,„■ r.v,  will  ,.x, ,- 

•■""    "'".■     "'"  'f  «illi"nt  su,.|,  ,M.,.,..si,v:  l„.  is  iuslru 

«  II  I...  Iial, I,.,  altl„u>«h  su,.l ,..s,u,  l„.  „  ,.„.„,.,.„„„• 

u"\t  Xi:l         ^  ""'"'■  '''''^'-  '■"""'""'  '■  ''"-""". 

\Vli,.r,.  n  trust,-,..  ,,  s„li,.it„r.  „||,„v,.,|  „  ,-,Hili,l,.,iii„| 
-•l''H<"i"l™.«lii,.r,,l',lu.m-,u.,ts..|i,.i,,M.s   .M'^       ;^^^ 

7""" ■•  t„  r,.,.,.iv ...,.s vi„,|,,.,,;,s,,„.'" 

'"'■"':'"■''■  """"'."  pa.vahl,.    to    ti stal,.     an,!    -iv,'. 

.v,.,.,|,ts  l„r  .1,,.  s«„„..  au,l  tl„.  ,.|,.rk  ,., zzl,.,i  ll„.  smn,. 

Mcl>"iwnll,  Sur.  .Iu,l^...  Iu.l,l  ,|„.  t,„s„.,.  was  n„t  li     I,: 

^r"L,n;;i.  ''■'''"'■''' ^'""■-  "'■•"'■■"  ^'"< 

'"'l";K''i"'i-"l'l",'triiM..  aslai,l,l„„„iuth..  ,.as,.s    is 
at  a  trust,.,.  ,.s  o„ly  |„„„„i  „,  ,,,„„,,„.,  „,,, 

""'.r*'!'".  '   tl-  "Hliuaiy  au,l  u.s,ml   wav   in  «ln,.| 
s,i„,larl,u.s,u,.ss   s,.,,u,lu,.|...ll,y,uaukiu,lin,l„.ir, 
>.  .i.wt„,us.    ..|,  u,.v,.r  ...uiM  l„.  r..as„ual,l..  l„  u,ai„. 

■■' tiist.- a.l„,,f  t,„.tlH.r  ai„l  l„.tt,.r  |u,.,.auti„us  timt,  an 
"'■'I  imiy  ,,r,„l,.ut  ,nau  ,.nmsim.,ss  «,ml,|  a,l„,.t,  „r 

™n,lu,.t  t  ,,.   MLS ss  i„  any  ..tlu.r  wav."  Itr  S,,  ,1,1  [ 

(■iiiiiit.-2-2Vh.  I).  74(1;  I)  A.  C.  1. 

In  Aj  /„nt,-  lU'Ivhin.  1  Ainh.  :;is.  I,„r,i  llar,l«i,.k,. 
saul  that  wh,.r,.  ,rust..,.s  a,.,  I,y   „„„.,   In  u,        " 

7  7:T'-:  "'■ "■'-'■■""I'l.v  t,.  ,h,.  ...uunuu,  usaj. 

>    imnk,n,  .  ,h,.y  a.v  n,.t  answral,!,.  t„r  l„s.s..s.  aiMl 

'■    ""'"   """ ■■-''ily  '"■  '■„nl„rn,al,lv  l„  fl„.  ,.„ni. 

.~:'!rT'''.''""'k-'l-    lniK.ans,lnUintl„..,nli„ar;- 

Ill    au,.ost..,.as,.  ,,r, la.  „pp,,i,.,,,,,,,,  ,,;.,,■,.,,,, 
-"ll'Moi    to  ,.oll,.,.t  r,.nt,    tl„u,f,h    tin-    trust,.,.    n.i.W.t 


11)4  KXKCnnus'   Allnl M.-. 

iipIIccI  tllrril  ill  IHTSiill ;  lillt  III'  (Ini'S  llol  ilii  .-ii  lii'i'llU."!'  it 
is  llii'  coiiiiniiii  iisa^'c  of  inankiiiil  to  i'in|iii>.v  an  af;i'iit  to 
ilo  so;  ill'  also  iiistaiii'i's  tlir  I'liiployiiii'iit  of  stock- 
liroki'i's  to  Imiv  or  si'll  stoik.  'I'lii'ii.  as  to  tlii'  moral 
iiri'i'ssily  fi'oiii  I  III'  usiiKi'of  iiiankinil.  lii'i|iiolrs  a|i|irov- 
iiiilly  l.oiil  llarilwickr's  ili'Kiiitioii  of  this  cxpii'ssioii 
as  liciiiK  till'  casi'  of  a  liiisti'i'  actiii;;  as  pnnli'iitly  for 
till'  trust  as  for  liiiiisi'lf  anil  ai'i'onliii^  to  tlio  us]ik:i'  of 
liiisiai'ss.  I.oril  llarilHii'ki'  ^jivi-s  as  iiistanri's  tlir  casi^ 
III'  a  ti'Usti'i'  ap|ioi)itin.i^  tlii'  payini'iit  of  ri'iits  to  a 
lianki'i'  in  .i:;ooil  i-i-i'ilit  who  siihscipicntly  I'ails  ami  the 
money  is  lost — tht'ii'  would  lii'  iio  lialiilily  oii  tho  part 
of  till'  trusti'c;  so  also  tlii'  appoiiitnii'nl  of  sti'svanls 

anil  agents.     Ami  hi'  points   out    that    iioi f  these 

iiistani'i'S  may  |i'operly  fall  umler  the  heaii  of  ease'i  of 
neeessity.  iiiil  tin  ir  is  no  liability  lieeause  the  trustees 
ai'teil  in  the  nsuai  mi'tlioil  of  business. 

.lessel.  M.U.,  further  eites  the  ease  of  liiifini  \. 
lUiitiii,  .")  \'es.  ool.  where  it  was  hehl  an  exeeutor  was 
not  liable  for  the  loss  of  money  transmitteii  to  an 
attorney,  who  was  n  eo-exeeutor,  to  pay  ilebts,  ami  ,\  bo 
hail  misappropriateil  the  money;  ami  Loril  Lou>;hbor- 
oiish  there  lays  ilown  the  rule  that  if  the  business  was 
transaeteil  in  the  oriliuary  manner,  unless  there  was 
some  I'iri'umstanee  of  siis|>ieion,  the  allowanee  of  the 
payment  was  fair.  Suppose  he  hail  paiil  the  miiuey  to 
liis  own  elerk,  anil  the  elerk  hail  run  away,  he  puts  as 
beinj;  within  ilie  .same  principle  of  proteetion.  Ami 
the  Jlaster  of  the  Hulls  sums  up  the  etTeet  of  liiicou  v. 
liiivnn  as  beinj!:  that  when  you  must  iieeessarily  employ 
an  affeut,  or  where  you  ini)j;ht  reasonably  iu  tlie  ordin- 
ary course  of  business  employ  an  aKent,  and  you  ii.se 
due  ililiy:ence  in  the  selection  of  your  a^eat,  you  are 
not  liable  for  the  con.se(pu>nces. 

In  He  WeaU.  Wt'iiU  v.  Aiidieiv^.  4->  t'h.  I).  078.  Keke- 
wich.  J.,  says:  "A  trustee  is  bound  to  exercise  discre- 
tion iu  the  choice  of  a.u^ents,  but  so  ionjj;  as  he  selects 
persons  properly  ipialifieil  he  cannot  be  made  respon- 
sible for  their  intelligence  or  their  honesty ;  he  does  not 
in  any    sense    jruarautee   thi'    performance    of    their 
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ll  Hoiilil  lint.  (,f ,  Hiiis...  I„.  a  |,n,|.|.r  ,.x,.n.isi. 
"I  (liscivtioii  l<>  iMiiph.j  ail  anciil  wliiiM.  Iii.im.mIv  i« n 

111   l|IICStill||. 

liiMwiiisi.  a  man  is  iiiipMii|,.|it  ,„  ||„.  manaK,. i,t  „r 

M.-  invn  aDairs  it  ,1,,....  „i,t  r„||„„-  ,||,„  |„.  „.i||  ..sraiii. 
liiiliility,  asalni.sl,.,,  I,.vl„.i„„  in,|in„|,.,it  in  lli,.  inist 
iimlti.iM  iM.iMiMiti,.,!  |„  his  ,.aiv.  In  //,„•  v.  MrA  U 
A.  (  ..(III.  I.„nl  ll,.r-s,-h,.||.  siii.aki,,;;  „|'  /,,.„,„,„/  v. 
"I"l±!i.  I-'  A.  C.  727.  anil  /w,„r  v.  Mnrhin,,.:,,.  i:; 
A.  (.  <,i.I.  saiil:  "I  lliMik  Hh's..  rases  rslahlisli  thai  Ihr 
law  r,.,|,i,r,.s  „f  a  tnist..,.  tli,.  sam,.  ,l,.|t,-,.,.  .,f  clilJK,.,,,.,. 

Ilmt  a  nuiii  .,f  „nlinaiy  pniih.i «„uhl  cxrivis,.  in  tli.. 

iimniiK,.ni.'nt  of  his  „wn  airaiis;"  (u,,!  tlii: 
nii«  he  rcjjardcil  as  .■slalilishcil. 

'" ™IIV  ■'<l'«'iiliiiiK.  rxirnti.is  arc  not  alloHcil  to 

I'niploy  an  aKcnt  to  ihtIoihi  IIios,.  ,|iitira  which.  I,v 
iic-cptinH:  tlic  olTicc  of  executors,  tlicv  have  taken  nnon 
llieniselves;  hut  there  nniy  l,e  vcrv  special  circiin, 
stances  in  hIiicIi  it  may  lie  tliouKlit  (it  to  allow  tlieni 
such  cxp,.nses  as  they  may  have  incnrrcil  in  the  eni- 
ploynient  oi'  agents.  IIV,..  v.  Dill,  i;  Mv.  i:  K.  :;i|;  41 
if.  K.  •l;lliiiikiiis<,n  v.  Jt„r.  1  lieav.  IHII;  4!l  |{.  |{.  :i.l.-,. 

Trustees  are  entitle.l  I0  choose  the  solictor  aii.l 
Hanker  they  employ,     hi  n-  CIciHiihiI   (1!M|->)    ■■  Ch 

■';■.'"•  '!'"'  ''  '><  ■■'"i'l  <li«'y  are  n niml  to  regard  (h,: 

■  lircctioii  of  their  testator  in  this  respect     Fu.hr  v 

ri:'jf  2fir'"- "• '"•  -^"'' -  ^•"' V- v'"/-".  :^s 

li.  was  solicitor  for  the  testator,  anil  contimieil  lo 
ai-f  lor  the  executors.  My  the  will  the  executors  were 
ilinrteil  to  invest  «.(I00  for  the  widow.  The  testator 
hail  told  the  executors  that  1$.  had  invested  this  ^:,m) 
am  alter  the  testator's  death  I!,  told  the  executors  he 
had  invested  this  sum  on  iiiortKaKcs.  H.  died  and  it 
was  then  discovered  that  tli«  inorfKa;;es  never  existed 
—  tl..  t  lie  had  prohaiily  done  nwav  with  the  if.'j.tKK)  he- 
lore  the- testator's  ileatli.  The  executors.  relviuK  on 
the  statement  made,  to  them  liy  H.,  distrilmted 'the  lial- 
auec  of  the  estate.  ]n  an  action  l)v  the  widow  against 
the  oxoeutors  it  failed  on  the  defence  of  the  Limitations 
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.\>'l  (iiciw  ell.  7.').  SIT.  47,  K.  S.  (I.  l!M4),lml  Md^s,  .LA- 
miIiI  tlijil  H.  uiis  ricil  till'  iiKi'liI  1)1'  till'  I'Xi'riiliii'K  !<ii  iiH 
to  I'i'iiili'i'  thi'iii  i'i's|iiiiiMilili'  I'oi'  hjy  Iraiiiliili'iit  iii'ts, 
wliii'li  wiTi'  ilniii'  iii'itlirr  liy  tlii'ir  iintliniitv.  mil'  with 
tlii'ir  piivilv,  iiof  fill-  tlii'ii-  lii'iii'hi.  Clilil,  V.  Ililldiiii/. 
L'7  A.  H.  4:!:).  441'. 

Kxi'i'iltiirs  iiiny  I'liipluv  an  ari'Diiiiliint  whrrr  tlicir 
ai'rniiiits  ail'  III'  a  I'liiiiplii'iiti'il  naliiii',  ami  tlii'  iHTaslini 
i."  mil'  ill  ttliii'li,  a'TiiiiiiiiK  to  till'  iisajfi'  <<f  Imsiiii's.'',  a 
liniili'iit  man,  ai'lliiK  I'oi'  liiiiisi'H',  winilii  i'in|iln,v  sinli 
a  jii'i'jimi.  \nt  v.  Jniir^,  I  .M.  &  (J.  (itW;  Uvmln sun  \. 
M'liri.  '■'<  .Mail.  :.'7,-).  Hut  nl'  imiimjh'  i'\i'nitiii>  an'  iinl 
I'lititli'il  til  liav'i'  tlii'ir  liniiks  III'  aiTiiiint  ki'pt  hy  an 
arriiiiiitaiit  mi'ri'ix  in  iintiT  tn  sii\'i'  tlii'iiiKolvi's  trniilili'. 
Ilr  lhirh,rl..H\   11  nil.  (N.V.)  L'li. 

In  H'liiritiiln  \.  I'fiikr,  7  llcnv.  ■S.'i'.K  it  «as  lii'lil  tlinl 
I'M'rntiir.'^  iiia.v,  wlii-fi'  that  is  tin'  iiriliiiar>'  liiisini'.'^.s 
iiwiKi',  ailiiw  an  aiirtiiiiii'i'i-  who  is  -I'lliiiK  tlii'  trust 
priipi'i'ty.  111  I'i'i'i'ivi'  till'  ili'piisil  iiiinii'y;  liiit  thi'V  iinist 
tint  alliiw  it  tn  I'l'inain  in  tlii'  ani'tiiinri'r's  lianils  I'ov  an 
iini'i'asmialili'  tiiiii'. 

Kxi'i'iitiirs  sliiiiilil  ili'piisit  trust  inmii'ys  in  a  iiaiili 
pi'iiiliiiK  invi'stnii'iit.  anil  will  nut  lii'  lialili'  I'm-  tin' 
lailiin'  lit'  till'  Imiik,  nnli'ss  the  iiiiiiii-y  is  li'l't  tlii'ii'  I'nr 
an  uni'i'asmialilr  tiiiii'.  .lohiisnii  v.  Sfirlaii,  11  lliiri'. 
Kill.  XVIiiTi'  I'xi'i'iitiirs  lii'piisiti'il  iniinii's  w  itii  tlir  .saiiii" 
piTsiin  till'  ti'statiii'  I'litlilsti'il  liis  iiinni'y  witli,  tliiinuli 
lint  liaiiki'i's,  tliry  witi'  lii'lil  ,iit  lialili'  fur  Inss. 
Ihirchfstcr  v.  Hfjiiinliiiiii.  Taiii.  L'7!>;  :il  R.  li.  !I7. 

Hut  if  I'xi'i'Utiir,-;  iiiini'i'i'ssarily  li'avr  trust  innni'vs 
in  a  liaiik  wlii'ii  tlii'V  mifclil  tn  liavi'  invi'stcil  tlii'in.  ami 
till'  liniik  fails,  tlii'y  will  lio  lialilr.    Cliiilli  ii  v.  Slii/iiiiiiii. 

4  llari'.  ,M,''i;  Itrhilrii  v.   Wrslei/.  2!>  I'.i'av.  Jl:!.     Ii i' 

rasi'  it  was  lii'lil  that  imuii'ys  shiiulil  nut  In'  left  iiii 
ili'posit  fur  iiiiiri'  tlinii  six  iiiiiiiths  withiiut  iiivi'sfini'iit. 
Cnini  V.  Ciiiiii.  7yl  1,.  T,  770.  This  must,  Imwi'vi'r. 
ili'lii'iiil  nil  till'  rircumstanccs  nf  I'ai'h  partii'iilar  I'asi'; 
till'  anmiint  nf  i-asli  nil  liami,  aimiuiit  ri'(|uiii'il  for  ilis- 
trilaitiiiii,  thr  pi'riml  of  ilistrilintinn,  I'tr. 
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l'.Y'--ul..r,.  limy  cinplox  ,i  ..„|i,.il„r  ,„■  ,|,.|>t  ,„II,.,|„,- 

"'  '■•■""■■""«  'l-lil»  "wiiiK  tn  tl Mai...  «l„.,,.  .,„.|,  „ 

""■  '""'"    '■•""■" ■  l"iHn..>s.  ,„■  «h,.n.  Il„.  ,.„||,.,.h„n 

'■""   '"■''"»"  ';"•"■'■   ''.V   ."l..|'tiii«  th„  „..;   ,„„|    ,1 

iii..m.v  ,H  l„«t  liy  rv,„„„  ,„•  ,|,„  .,,||,„.,„,v  i„,„h,.|,,, 
...  ,.N,.rulnrs  mv    ,„,m,i    /«,„■    nnl    ,-,.s|.„„„M,..     //,' 
/""'/.  L'fiCh.  I).  j;is. 

ll'mi..x,.,-iit„r,l,.p„MistniM  IHn,!.  i„  „  lu.nk  t..  I„. 

'•«"m.,-,mnl.  nn.lniivrsii  vvitl.  Ins  u«  „  r Is,  ,„„|  ,h,. 

".nk  l„,|,,  ,1,,  ,.x,.,,,t,„.    is  |i„|,| „„|,„    .^ I    „ 

i""".     l-lrlrhrrs.   Ir,,//,,, .  .i  .\|,„|.  7;; ;  IS  If    I,    V>:, 

.\n,.x,.,-,|t,„«|||   ,„„   l„.  Ii„|,|,.  ilMh.  I,„,s|   |„n|M.,tv 

I"- ^t,.l,.n.  pn,vMl..,|  |„.  has  tak,.„  m,s„,ml,h.  , ■„,■..'„■  „ 
'  V...I  thmiKl,  th,.  tl,i,.f  l„.  his  .,„„  s..,vanl,  ,r.  „„  il„: 

""■'"  l""^'"'.  "  " ■'"■"  tlNit  II.,.  ..x..,.„lo,-  was  lustili,.,! 

'"  '''■'"'""«    •! "»t'"ly    «{    th..    ,,n,|„.,.,v     „    s,„.h 

:;■'•:;::"•/ -■ '-7-.  ^\-.:i4ii;  ,/,:/,..■./„/,.  ,i.'i,! 

1'.  ■'l..i;./.)/,v„;/  V.  I',iliii,-r  ||,S!t:!),  I  Ch.  ;|. 

,/}'"'' ^'■.■Ill...s    S,.llt    l|M„|..V    t.l    lili.il'    M.licil,,,-    I,, 

;:'""'"  l""l"'f  ".'•>   «,.,-,.  h,.|,l  ,„„   ,,.s|,„„si ,|„.n. 

'"'■•  '',"•  "'■'•"  l-l'l  li'il'l.'  I"i   .........v  s,.,„  ,„  I, ,,,, 

'.f.iivlv   t..   pay   h.:;a,-y   ,|,„y.     ,„,,//,.   v.    II  »,/„,,/    :!•• 
'i.'av.  lido. 


•IIAI'TKIi    .\.\|||. 

l.:.Mi...iTii:s  ..I  A.v  Km,,  ,  i,,i;. 

I'liiihds'niii  Esliiti'  I'niiii'ilii. 

■ri.,.,-..  is  „„  p,.iM,.i,il,.  „f  ,„|„i,v  , .„  Hnnlv  ,.si.-,l,- 

N"l..'.l  tliai,  that  wl,i,.|,   r,„.|,i,|s  „   ,,„st,.,..  ,„;  ,„„„„, 
."«•  th,.  tnist  ,s  ,.r,.at,..l,  rn„n  .r.aki..^^  „  pr„m  ,miI  „r 

'l';;.tf..st  ,.stat,..     .\,„|   t„  this  I.  a   inist,.,.  wh„   is 

m'II.i.K:  is  al..s„|„|,.|y  aii.l  ,.„tir,.|v  ,lisa I   i',- ,,„,. 

.•I.usii.|f  th,.  ti-.ist  pn,p,.rty.  vli,.tli,.r  tl.,.  pun-has,'  h,. 
i.in.l,.  ,11  his  „wn  ..nni,.  or  in  th,.  nana.  „f  a„„th,.r 
«li,.th,.|-  tl...  snio    1„.    ,„a,|,.    1„.    hi!iis,.|r    as  a  si,,,.!,; 
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trustee  or  with  the  sanction  of  Ills  colleagues.  Ex  p. 
■lameK,  8  Vcs.  353;  7  K.  R. ,")(!;  Whiclicote  v.  Laurence. 
3  \'es.  740. 

Tlic  rule  does  not  apply  to  a  person  named  as  a 
tru.stec  who  has  disclainml  without  having  acted  in  the 
trust.  SIncrii  v.  i,'//)/i,  1  il.  &  K.  lO.j;  3(i  R.  R.  .UH;  nor 
to  a  person  named  as  trustee  who  has  never  accepted 
the  trust.  CtarJ,-  v.  Clark.  !)  A.  ('.  733.  Xor  does  it 
ajiply  wliere  there  is  an  express  power,  in  the  document 
I'rcatinj;  the  trust,  to  ))urcha.se;  or  where  the  purchase 
is  made  with  the  leave  of  a  competent  l,"o\irt.  Former 
y.  Dean.  32  Reav.  327 ;  138  R.  R.  7.').'). 

It  follows  from  the  forep;i)inf?  tluit  wher<'ver  an 
executor  or  administrator  has  so  dealt  with  the  trust 
property,  he  will,  if  the  transaction  is  allowed  to  stand, 
lie  chargeahle  with  the  actniri  value  of  the  property  he 
has  purchased. 

At  one  tinu'  it  was  sai<l  that  to  iuvali<late  such  a 
purclia.se  it  was  necessary  to  shew  that  the  trustee  had 
Rained  some  advantage  in  the  transaction,  but  in  A'r  p. 
Jmnes.  supra,  Lord  KIdon  repudiuted  such  a  doctrine, 
and  however  fair  the  transaction  it  may  be  set  aside. 

By  an  arrangement  between  the  executors  one  of 
them  took  goods  of  the  estate  at  the  price  of  $.')15,  after 
the  same  had  beer  valued  by  appraisers  at  $733.  The 
Court  ordered  the  executors  to  be  charged  with  $733 
and  interest  thereon.  Cudneij  v.  Cuduei/,  L'l  Cr.  1,")3. 
An  executor  cannot  buy  the  debts  for  his  own  benefit. 
AV  p.  Lttceii.  <)  Ves.  G2.3;  G  R.  R.  !). 

An  executor  sold  property  of  the  estate  for  $800  to 
his  wife.  On  passing  the  accounts  the  .Judge  of  Pro- 
bate (Xew  Brunswick)  found  as  a  fact  that  tlie 
l)roperty  was  worth  $1,8(X),  and  ordered  the  executor 
to  account  for  the  difference,  and  the  judgment  was 
affirmed  by  the  Supreme  Court  of  Canada,  lie  Palij 
Dalit  v.  llrouu.  30  S.  C.  R.  122. 

As  a  lease  of  an  estate  is  a  sale  of  a  partial  interest 
in  it,  the  trustees  cannot  demise  it  to  one  of  themselves. 
If  a  trustee  accepts  a  lease  he  is  bound  to  pay  the  rent ; 
or  he  may,  at  the  option  of  the  eeslui  i/ue  Irust.  be 
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imulc  to  a,r.nint  lor  tlic  profits.    Ex  p.  lltujlu:,  (J  \V.,. 
ul*.  o  It.  It.  1. 

It  iiiaki'.s  no  (litlVi-cncc  tliat  tlio  sale  is  bv  imhli,- 
auction  an.l  the  hv^hvsX  l,i,l  „htai„«l,  if  tli,.  nn'i.o.tv 
IS  LouKht  m  l,y  til,,  trust..,,  or  l,y  au  asvut  for  th',. 
trust,.,..    Shnir  v.  Tmlahcnii  {KV,),  29  0.  ],.  ]{.  4y(i. 

Jt  is  a  s,.ttl,.,l  rui,.  tluit  a  trustoo  or  aK,uit,  autlior- 
iz,.,l  to  inak,.  a  ,,ur,.|ia.so  for  his  irslui  ,y,„,  ,,„,,,  „, 
pnunpal.  <-a.uiot  inak,.    tl,,.    ,,ur,-l,as,.    froiu    lM,„s,.|r 
ivithout  ,i,s,-losi„i.-  tho  fact.    .Su,.|,  traiisa<.tio,is  ar,.  -„ 
'la.iK,.,-ous  that  t]„.y  arc  «l„,lly  f,u-l,i,l<l,.|i.  an,l  ar,.  u',.t 
m,.r,.|y  ,l,.,.|ar,.,l  void  w]„n-,.  .lania^,.  lias  a,is,.a  fro,,, 
flH.iii,  or  Iran,!  is  i„ix,>,I  up  witli  tlu.n,.    Thus  wh,.r,.  an 
af,',.ut  mis  authorizi.,1  to- invest  in  l)ank  stoi-ks.  an,l 
appropriat,.,!  son,,,  of  his  own  shar,.s  to  his  iirin,.;,,,,! 
ami  r,.,,,l,.ml  an  ac.ount  as  if  }„,  |ia,l  pii,-,.l,aso,l  th,..., 
sharos  for  l,<.r,  sh,.  was  h,.l„  ,.ntitl,.<I.  nianv  v  ,.ars  aft,.,-- 
«ar,  s  ,ni  th,.  fa<.t  ..oniinf.-  to  h,.r  knowh.,i«-,:.  to  r,.pi„li 
at,,  til,,  transaction.    Il„ni.„„  v.  llani.s,,,,.  14  (ir.  ."iSii 
A\h,.rp  an  o.xwutor.  having   assi-ts   in  his    han,U 
snfli,.|,.nt  to  pay  unpal.l  taxi's  on  lan.l..  of  tli,.  ,.«f,t,.' 
IHM-nntt,.,!  tho  laiKis  to  1„.  sol,l  for  tax.s  an,!  I,i,|  'th-.i,; 

',",7'*"'**'' "I  t''«'>-'nn  his  own  n..i„,..  h,.  WM ' 

li,.|,l  Kiiilty  ot  lrau,l.    KHI,,  y,  r,(,tt.  S:!  \.  V.  S.  Ii:ii;. 

In  cas,^  of  a  i)ur<.has,.  liy  a  jiartnt.r  of  th,.  <.x,.,.i.t,„- 
with  iiartn,.i>hip  f„n,l.s,  th,.  ,.x,.,.„tor  is  liahl,.  f,,,-  tli.' 
lul  aniount  of  th,.  iiroHts  n'snltiiijc  from  th,.  pnrcha.... 
and  not  moivly  for  liis  sliare  of  th,.  profits.  \yilh,uih< 
V.  (  ni.siio,  112  III.  Aj)]!.  ,50.'!. 

For  a  full  colh.i.tiDn  of  authoritios  on  "Trust,.,.  •,< 
1  u,-,.lias,.r  of  Trust  Estat,.."  s,.,. :!  ('.  L.  Tini,.s.  41,",.  ' 

Profit  Old  of  llir  ':slafi: 

AualoRous  to  tho  rulo  which  pr,M-<.nts  a  trusto,. 
lr,nu  purchasing  trust  prop,M-ty,  is  that  which  ,.o,np,.|s 
an  oxccutor  or  adiniiiistrator  to  ac<.,mnt  for  all  profit. 
nia,lc  by  or  out  of  th,.  estate. 

„,.?":™7^'V  "■"^'*'"  ^■i'>l«t<'-'^  lii'^  'I"ty.  an,l  ,l,.als 
«itl,  tho  trust  estate  for  liis  own  behalf,  the  rulo  is 


no 
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tliiit  lie  shall  accdiiiit  to  tlie  ccxiiii  i/iu  tiiiKt  for  all  the 
Kuiii  which  he  Ims  made.  All  the  losses  are  eliarKed 
to  the  wrongdoer,  while  no  profit  eaii  ever  accrue  ti> 
him.    J'er  Lord  Broufjham,  Duiker  v.  Somfs,  •>  .\lv  & 

K.  li').');  .■!f)R.  R.  ;n7. 

Ill  Siif/dfii  V.  <'iii.st:laiiil, :',  .Sill.  &  (i.  1!)2:  1((7  R.  1{. 
I'.t.  it  was  held  that  an  executor  who  retired  from  his 
trust  in  eoiisi<leiation  of  a  money  payment  to  enalile 
another  to  lie  a|)poiiite(l  in  his  place,  was  lioiind  lo 
account  to  the  estate  for  the  sum  so  paid. 

Where  a  trustee  invested  trust  fluids  on  inortKajte. 
and  the  iiiortKaK"!'  (levised  the  eipiity  iil'  redemption  to 
the  ••  niortfjaj'-ee,"  it  was  held  that,  tlKnijjh  the  inort- 
fJUKor  did  not  know  the  iiiortKajtee  was  trustee,  yet  the 
devise  lieloiij;e<l  to  the  trust,  and  not  to  the  trustee 
lieneficiallx .    He  I'ai/iic,  .')4  L.  T.  84(1. 

All  executor  anil  trustee,  who  acted  as  auctionei'r 
in  the  sale  of  the  (rust  property,  was  held  not  eii- 
titli'd  to  chaijje  a  commission  on  the  .■sale.  Kiikmaii  v. 
Ildoth.  II  Heav.  271!:  S:i  K.  It.  l.'iS.  Hut  a  company 
acting  as  executor  can  recover  a  sum  pai<l  to  one  of  its 
directors  as  an  auctioneer.  Hiitli  v.  SIuikUikI  Iaiiu' 
Co.  flilll),  I  C'h.  ()18. 

In  an  administration  action,  the  solicitors  for  the 
executors  wi'iv  paid  their  costs,  and  liy  reason  of  some 
agreement  lietween  the  .solicitors  and  (Uie  of  the  execu- 
tors, they  paid  this  executor  half  the  priiftt  costs. 
Xortli,  .1.,  held  he  had  no  iiowcr  on  the  motion  then 
hcf'ore  him  to  coiii])el  the  executor  to  repay  the  money, 
liut  said:  "If  an  action  is  hrou^ht  by  the  other  execu- 
tor, or  liy  some  one  heneficially  interested  in  the 
estate,  for  an  account  of  the  ]ndl'.t  received  liy  the 
executor,  I  do  not  see  what  answer  he  would  have  to 
it."    hi  re  riior/ie  (1801 ),  2  Ch.  .■!()!. 

So  where  executors  received  coiiimissioiis  or  re- 
liates  ill  resjiect  of  insurance  on  proiierties  heloiiKiii;,' 
to  the  estate,  these  were  held  to  he  as.sets  of  the  estate. 
Ill  re  IViLsdii  and  The  Toroiitii  General  Trustti  Corpor- 
iiliiin  (loot)),  i;!  ().  I,.  R.  1,.  8(i.  See  also  Ite  Viillic 
7)».«f>.  IJO.  W.  R.  p.  2(iS. 
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.S(i  an  cxwiitiir.  who  is  (.iic  u{  a  liankliijr  fiiiii,  .'aii- 
iii.t  cliai-Kc  till'  oniiiiaiy  imnkcr's  cuininissiDii  aKainst 
the  tpstator-'s  estate.  Ileii/lihit/tnii  v.  (Irauf  :.  M  i: 
Cr.  iW,  ^8R.  K.  207.  N,,,- '  is  an  ajfent.  «ho',s 
aiipiiintea  e.\eciit(ii-  of  his  prineipal.  <.ntitleil  t(i  chaw 
coninnssKiiis  ,m  Imsiness  di.ne  sul)se(|ueiitlv  to  the 
testatoi  's  ileath.    Sheii/f  v.  Are. 4  Russ.  C'h.  t'as.  :i:i. 

Hut  where  a  hotel-keeper  directed  his  Imsiness  to 
he  carried  on  by  his  executors,  who  were  hrewers  and 

l"^!'"'"  ' •'•I'aiits,  who  had  heen  in  til.,  hahit  ol'  supply. 

ing  the  decea.sed  in  liis  lil'eti an<l  continueil  to  sup- 

Iily  alter  his  death,  the  CnMt  refused  to  hold  the 
executors  were  entitled  to  the  cost  prices  onlv.  I.ut 
directed  an  en.piiry  as  to  the  necessity  ol  (he  sii'piilies 
and  the  market  prices.  The  .\1.  R.  .said  that  he  ••oiiid 
'lot  .suppo.se  that  the  testator,  who  had  hiinself  diiected 
his  Imsiness  to  he  carried  on  hv  thes-.  defendants 
expected  tli..y  would  ho  deprived  of  the  usual  fail- 
profit.    Smith  V.  lADi/flanl.  2  Beav.  .•i()2;  .'ill  R.  R.  2(17. 

Where  a  will  [.rovides  for  payment  of  cmimiission 
charges  or  other  profits,  the  ..xec.itor  will  he  allowed" 
the  usual  charges.  Where  there  was  such  a  jirovision 
"I  the  will,  a  laud  surveyor,  who  was  a  trustee,  was 

4.<  K.  R.  4;j.,.  .So  where  a  trust  is  IxdVir..  the  Court,  and 
the  trustee  has.  hefore  accepting  the  trust,  exiiresslv 
stipulatpd  tor  such  reuiunerution.  Moore  v.  /•',„»,/  i; 
-M.  4:  ("r.  48.  But  in  such  ca.ses  the  trustees  will  'he 
s  rictly  limited  to  the  charges  iudicnted  hv  the  .settlor 
He  Cnrselli...  M  Ch.  I).  (i7,-,.  See  po.l.  as'  to  the  costs 
ol  a  solicitor-trustee. 

Where  exei^utors  inijiroperly  dealt  with  a  portion 
llowiiiK  one  of  their  inimher  to 
Imnds  at  a  low  rate  of  interest,  the 
(ourt  n.fused  them  th,.ir  costs  of  an  acti.ui  prior  to 
<lecree.  Asl,hoiif/h  v.  Ashhomih.  II)  (ir  4.'il)  \,id 
executors  may  be  deprived  of  their  costs,  in  such  a 
case.  tliouKh  not  s„i|,y  „f  „„,.  ,,.j„.„,  ,„■„,.,„„,,„,, 
tLenncilii  \.  Pniiflf.  27  (ir.  .1(1."). 


(^xeci 
of  the  trust  funds  hy 
i-etain  it  in  his 
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Till'  widow  aii<l  I'Xeiiitrix  of  a  saloon-keeper  was 
<-liarfj;e(l  with  the  value  of  tlie  good-will  anil  remaiiiilei- 
of  the  term  of  a  license,  Avhere  she  ohtaiiied  a  renewal 
of  the  license  in  her  individual  capacity,  and  continued 
to  keep  the  saloon  open.  Miiellei'n  Kslole.l'M  Pa.  (!()1. 
So  where  an  aihninistrator  obtained  in  his  own  name 
a  renewal  of  a  charter  for  a  ferry  owned  hy  the 
deceased,  it  was  held  he  was  bound  to  account  for  the 
value  thereof  as  assets  of  the  estate,  lliisoii  v. 
Wullmc.  1  Rich.  E(|.  (S.  (^ar.)  1. 

J'rolits  made  by  an  executor  in  sijcculatinj;-  in 
claims  against  the  estate  nnist  be  charfied  against  him 
as  assets.    In  ;c  Ituiiijiirlh  '.<  Kstiile,  8:!  X.  Y.  S.  o7. 

An  incidental  benefit  derived  by  an  executor  as  a 
Mi.ckholder  of  a  cori)oration,  from  the  sale  of  as.sets 
o^'  the  estate  to  a  syndicate  which  s\ieh  corporation 
!:•  iped  to  form,  di>es  not  make  him  liable  to  account  to 
tlie  estate  for  the  profits  ultimately  derived  from  the 
I)urcliase  of  such  assets.     Oucii  v.  I'otler,  ll.'j  Mich. 

.Mil. 

Where  i)arl  of  the  assets  of  an  estate  consisted  of 
stock  in  a  corporation  which  had  a  ))lant  that  was  an 
unpromising  investment,  and  the  exe<-utor  induced 
another  corporation  to  buy  the  plant,  it  was  held  he 
was  guilty  of  no  wrong  in  personally  taking  stock  in 
the  jjurchasing  corporaticni  to  the  amount  necessary 
to  Imy  the  i)lant,  and  selling  it  at  figures  realizing  him 
a  considerable  interest  on  the  investment,  the  trans- 
actiim  being  in  good  faith  and  iironiotive  of  the  interest 
of  the  estate.  Hoiif/liteliiif/  v.  Stnckhiidt/c,  99  X.  W. 
759,  1 1  Detroit  liCg.  X.  10(1. 

Whenever  a  trustee  charged  with  the  duty  of  invc'sl- 
ing  money  belonging  to  and  for  the  benefit  of  anothei-, 
invests  it  ill  such  a  way  as  to  make  it  possible  for  him 
to  profit  by  the  investment  individually,  he  makes 
himself  personally  liable  for  any  loss  which  may  occur 
by  reason  of  such  investment.  Can's  Estnle.  24  Pa. 
Sup.  Ct.  ?,m. 

In  Xew  York  it  was  held  that  there  may  be  eircum- 
.stances  under  which  it  would  be  wise  and  in'udent  for 
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cxwutors  ti>  I'liiplDv  one  of  ilicif  iiiimlKT  io  iMiloiiii 
iioii-cxccutorial  duties  tn  tlic  fstiitf,  ;ii]i|  iiiivnifiit  for 
sucli  scrvic's  may  l)c  allowcil.     I{i,.t.-.cll  v.  Ililt',i,    m 

S.  V.  App.  Div.  ITS.    Sn  111, ipl„yni,.|il  l,v  an  cx.'-ii- 

toi-  111  a  iiiciiihcr  of  liis  family  to  pci-fonii  siTvic<'s  for 
the  estate,  where  siu-h  services,  if  reiulere,)  liv  a  dis- 
Mit'ji-ested  person,  would  pass  without  tpiestion.'mav  h<- 
saiietumed;  hut  sueh  a  eourse  is  alwavs  open  to  sus- 
pieion  and  merits  invesliKation.  J!r  iy,i„i,rr  40  Mi^c 
(X.V.)  4!)0.  '       ■    '   ■ 


Mi.niiii  Tiiisl  /■'idiil.-i. 

If  an  executor  (h'posits  estate  money  to  his  owl 
hank  account,  and  mixi's  it  with  his  own  moiiev,  ajjd 
afterwanis  draws  out  sums  hy  che(|ues  in  the  (jrdiiiaiy 
Jiiaimer,  the  rule  in  Chuiloii's  Ca.ii;  1  Jler.  .'iTl',  attrili- 
utniK  the  first  drawings  out  to  the  first  deposits  in. 
does  not  apply:  and  the  executor  must  he  taken  to  liavi' 
drawn  out  his  own  money  in  preference  to  the  trust 
money.  The  rule  in  riniil.ni'.s  Cusi-  may  appiv  if  the 
iMinti'st  is  hetwecn  two  <e.«/i(/.v  7/ic  // i/>7"whose' monev 
llie  executor  has  mixed  with  his  own.  lii  ri'  lldUfll's 
Esliitr,  1.-!  Ch.  1).  ii'Mi.  The  judKment  of  .lessel.  .M.I;,, 
in  this  case,  contains  an  ehiliorate  review  of  the  cases, 
shewing  the  extent  to  which  trust  funils  can  he  followeii 
where  there  has  been  a  inixing  of  funds.  See  also 
(lodhiii  V.  Wut.'ioii,  ,j  O.  \\.  X.  HU. 

It  is  wpially  clear  that  in  a  case  where  funds  have 
been  mi.xed.  when  any  (jf  the  money  drawn  out  has 
heeii  invested,  and  the  iiivcstnient  remains  in  the  name 
or  under  the  control  of  tli<>  trustee,  the  rest  of  the  lial- 
ance  being  aft.'rwards  dissipated  by  him.  he  cannot 
nmintain  that  the  investment  represents  his  own 
money  alone,  and  that  what  remains  has  been  spent  and 
can  no  longer  be  traced  and  recovered,  was  the  inonev 
belonging  to  thi.  estate.  Jn  other  words,  when  the 
private  money  of  tin-  trustee  anil  the  inoiiev  of  the 
estate  have  been  mixed  in  the  same  liaiikiiig"accouiit, 
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friiin  wliicli  varicius  |iiiynicnts  liiivi'  rrciiii  time  to  tiirii^ 
lici'ii  mndp,  then,  in  order  to  <leterMiii»'  to  wlioni  iiny 
reinaininp;  Imlniice  or  any  investment  that  may  liave 
lieeii  paid  I'm-  nut  iil'  the  accnnnl  nnjjht  t(i  lie  deemed  to 
heliinj?,  the  exeeutcir  must  he  (U>hlte<l  with  all  the  sums 
that  have  l)een  witlidnnvn  and  applied  to  his  own  use 
so  as  to  he  no  lonjier  reeovi'iahle.  un<l  the  trust  money 
in  like  manner  lie  <leliited  with  any  sums  taken  o\it  and 
ilnlv  invested  in  the  naiue  of  the  executor.  In  ir 
Oiiiiniit  (1!K):!),  -2  Ch.  -.'M. 

If  a  trustee,  partly  with  his  own  money  and  puilly 
with  the  trust  funds,  pnreliases  jiroperty  and  it  ean- 
iiot  be  predieated  of  any  jmrtieular  part  of  the  prop- 
erty that  it  was  jiurehased  with  tie:'  trnst  money,  yet 
the  ci'stid  (/»(■  IrKst  has  a  lien  upon  the  whole  for  the 
amount  that  has  heen  misemployed.  iMiie  v.  DifihtiDi, 
Amh.  4()!l;  I.ciiis  v.  MaddoHx,  17  Ves.  4S.  7  K.  R.  10. 

If  an  executor  deposits  trust  funds  in  a  bank  to  his 
own  account,  and  mi.xes  it  with  his  own  funds,  and  the 
bank  fails,  the  executor  is  liable  to  make  Rood  the  loss. 
Fletcher  v.  Walki-i:  :i  Mad.  7:',;  IS  R.  R.  in."). 


Mixcfllaiiroiis. 

An  executor  or  administrator  nuiy  connnit  a  devas- 
tavit in  numy  other  ways;  not  only  by  an  abuse  of  bis 
powers,  but  also  by  nosbKence  in  exeroisintr  bis 
pttwers.  and  wron^'ful  administration. 

Tn  Doe  d.  Woodlieiid  v.  FnUairs.  2  C.  &.  .T.  481.  it 
was  held  that  an  administratrix  who  applieil  the  assets 
of  the  estate  in  satisfaction  of  her  own  debt,  was  liable. 

.\n  executor  or  administrator  will  al.so  incur  liabil- 
ity by  misapplying'  the  assets  in  undue  funeral 
cxiienses.  Sl(i(i  v.  I'liiiter.  .'1  .\tk.  110;  Hancock  v. 
I'odmnre.  1  H.  &  A.  2^;  :!.")  R.  R.  •JS7. 

Where  an  executor,  believinj;  the  assets  were  amply 
sufficient  for  the  payment  of  the  testator's  debts,  per- 
mitted specific  legatees  to  retain  or  possess  themselves 
of  the  articles  bequeathed  to  them,  tbey  were  held 
liable  I'or  th<'  value  thereof  on  a  deficiency  of  assets. 
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■VW,.  V.  .s„„,/,,  ;.  ,{,„,.  ^,|,^.  ^,^j^  .-,11;  W„ne.vv. 
.\iclwh„„,  ■>  J)e(;.  &  .f.  (ill;!;  II!i  K.  K.  ;!()(|.  l„  su,.|,  i 
aisc  t  ,,.  ..xcnitor  .„■  ,„li,ii„i>trat<,r  «,„il,l  l„.  |,n.t..<.t,.cl 

!,.,'„'"   *''"■'■"  ""■  i""i"'''  """'•'•  »i"l"''  ■■"••■tion  .-.(i  „r 

(18!),  ).  J  (  I,.  ,,1S,  ,„|,i,.,.  .-iloiu'stlv  «,„l  Ii,.as(„ml,lv  " 
An  c'xccutor  is  guilty  of  a  (Unastuvit  who  .siinv'ii<l- 
<■!•»,  or  otlicrwis..  fails  to  presHV..  thu  lesi.lu,.  of  a  ti'mi, 
where  the  land  is  of  greater  yearly  value  than  the  rent 
I  liijiiijisuii  V.  Tlinm/ixtiii.')  I'riei',  47li. 

Or  applies  the  assets  ii,  payioeut  of  a  elain,  vvhi>-h 
he  IS  not  hound  to  satisfy,  ,..«„  if  1,,.  ,„ak,.s  ,lisl,urs<.- 
nients  m  the  sel.ooling  or  clothing  „f  the  ehihiren  of 
the  ,leeease,l  without  authority  unci-  ,■  the  will  or  from 
the  (ourt.  (lil.s  V.  /),,.„„.  I  Stark  \.  1'.  c.  :!2:  IN 
n.  li.  ,4.*», 

Or  In-  payinga  sum  in  fulKlrnent  of  a  nuMelv  moral 
ol>ligation  where  there  is  no  h.gal  liahilitv.    Shall,;;,., 

^»    ']f'!\!''  ';■  ■'■  ''''■"•  ^■''-  "'"''""  '■■  "'""'■  ^  ^'»'--i' 
.  (HI.     ISut  this  ,lo.>s  not  apply  wh,.re  the  elaini  eould  he 

.leleat.Ml  only  hy  setting  up  the  Statut,.  of  r,imitations 
fis  a  delenee.    Itv  /{iiinisiiii,  2!»  Cli.  IX  ;!.kS. 

lint  h..  is  liahle  if  he  pays  a  statut..'-lmrn.,l  debt 

»    er  a   indieial  deeision  that  th, I.t  is  ,mt  reeover- 

ahle.  .)/„/,,/,-,/  V.  Mi,lf,l,y/  (ISfK!,.  .'i  rh.  282.  Or  If  hi. 
pays  11  creditor  who  is  prevented  from  enforeing  his 
elaini  l.y  the  Statute  of  Fran.ls,  In  re  Rowhs.w.  sH,,n, 
W  liere  an  executor  or  administrator,  having  ample 
assets  on  hand  to  discharge  all  liabilities  of  the  estate 
delays  paying  interest-hearing  debts,  he  is  liable' 
Saimau  v.  E,:cm,l.  2  Lev.  40.  So  if  l„.  ,nav  .save  the 
peimlty  of  a  bond  by  paynuMit  of  the  less  sum  specitie.l 
in  tlie  condition,  or  by  the  performance  of  the  condi- 
tion, and  neglect  to  do  .«o.    1  Saund.  XVMx. 

Or  by  delay  in  bringing  an  action,  when,  the  delav 
.as  enabled  the  ilebtor  to  successfullv  defend  the  action 
by  pleading  the  Statute  of  Limitations.  IliuiannI  v 
Ahmc//.  12  .Mod.  .-,7;j. 

Where  there  has  been  delay  in  collecting  debts,  an.l 
the  debtors  have  become   bankrupt,  the  executor   is 


11()  KXKCI'TORk'  Ad'dlNTK. 

liiil>U'  I'dt  till'  luiiuuiit  lost  to  till'  ustntc.  I'oivell  v. 
Knnis.  .")  \'..s.  K;<):  Tvhhs  v.  <<iiiwiilei;  1  ilacUl.  2!)(t; 
l(i  K.  K.  2-M. 

Ami  cxci'iitois  were  liclcl  clmrKcnl)!)'  with  iicftlcct 
in  alliiwiii)^  assets  tii  n'lnaiii  outstaiidiii);  in  an  iiii- 
])r(>|i<'i'  state  (if  iiivestiiiont.  iiiitwitlistaiiiliiiK  lliat  the 
will  coiitainetl  the  usual  imlenniity  clause.  Sti'e!<  y. 
(lull,  1  M.  4c  (I.  4_J;  SO  |{.  [{.  M. 

All  executor  or  adiiiinlsti'Htor  will  lie  persiiiially 
lesponsilile  il'  he  leiiils  money  of  the  estate  upon  prom- 
issory notes  or  other  personal  security.  See  further 
nmler  "  Investments." 

A  t<'stator  (le\iso<l  his  farm  to  his  minor  ehilili'en 
and  directed  that  his  executors  should  rent  the  saiiie; 
that  no  timher  should  lie  cut  except  for  use  on  tile 
lireniises;  and  that  tlii'  executors  should  have  fidl 
liower  to  carry  the  will  into  elTect.  The  widow  was  one 
of  the  executors,  and  she  cut  and  sold  a  lai'Ke  (|Uantity 
of  limlier.  The  Court  held  that  tlic  |iiovisions  of  the 
will  imposed  a  duty  on  the  executors  as  trustees  to  see 
that  no  timher  was  taken  except  for  tlu'  use  of  the 
premises,  and  that  they  were  jointly  liahle.  !>lci{((il  v. 
/•■/c/rZ/cc.  18  Cr.  Jl. 


ClIAPTKIi.XXlV. 

C'.\I1RVIXC.   ON    HrslXKSS. 


One  of  the  ))erplexiiis  (jUestions  that  often  con- 
fronts ail  executor  is  that  of  his  riRlit  or  olilisation  to 
r'arry  on  the  trade  or  liusiness  of  the  testator.  His 
duty,  as  well  as  his  lialiility,  will  vary  with  the  circum- 
stances. If  the  will  jfives  no  authority  to  carry  on  the 
liusiness,  then,  as  is  liereafter  pointed  out.  his  power 
is  very  limited.  If  the  will  jfives  such  authority,  then 
much  depends  on  the  limit  of  the  (lower  so  sivcn.  If 
tile  business  of  the  testator  was  a  partnership  business 


msincsN  since  tlic 
II.  (linltiHil,  1(1  Wh.  11!)-  7 
Cli.  I).  548. 
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then  till,  iiutliiiiity  may  ili'|ienil  not  onlv  on  tile  pDW.T 
Kiven  by  llie  will,  hut  ii|»Mi  the  pi-iivisii.ns  (,r  the  imrt 
nership  aitieles. 

'I'he  Keiienil  piineiple  is  tliiit  a  tniih'  ih  iint  tniii« 

"nsHihle.  hilt  is  put  an  en.l    tu  hy    til ath    of  the 

liaih.f.  anil  an  adiiiinistratiir  (or  exeeutoi-,  where  (he 
«ill  Kives  no  authority  to  carry  on  the  business  of  the 
ileceaseil)  has  no  le^al  autlioritv  to  carrv  on  the  busi 

',"■'"'  »itli"'lt   the  ilirecti '  the  Court.     Ilarkn    v 

l.nrh.,.  I  T.  U.  2i>:,.  If  be  ,|,„,.  ..„  |„.  ,„„„  „,,.„„,„  ,.  „. 
all  l>rofits  niaile  in  coiitinuiiiK:  the  business,  and  if  it 
jMi.vcs  a  losiiiK  concern  he  will  b,.  |,eiM.nallv  r..s|M,n- 
sible  lor  the  ilebts  contracted  in  the  bnsii 
death  of  the  deceased.  A',, 
H.  H.:'M:  Iti'  ,l„l,,is(i,i.  \: 

Hut  this  means  that  an  executor  or  aduiiiiistrator 
is  not  to  buy  or  sell.  There  are  nianv  cases  where 
executors  not  only  niay,  but  are  biumd  to  continue  the 
business  to  a  certain  extent:  Thus  il'a  imrtv  contrai'ts 
lor  hiiiLself  and  bis  executors  to  build  a  house,  and 
dies  the  executors  must  ^o  on.  and  tliev  will  be  liable 
111  damages  for  not  coinpletin;;  the  work.  .So,  if  a 
party  en^'a«es  for  liiinself  alone  to  build  a  house  and 
having  priH.ured  all  the  necessary  material,  it  should 

■" "  ""•*  '"■■*  <'xt'CUtors  oii^jht  to  complete  the  work 

and  not  dispose  of  the  material  at  a  loss  to  the  estate. 
So  if  the  deceased  has  pariiallv  completeil  a  work.  Iii^i 
re|ire.sentatives  are  not  bound  to  sacrifice  the  projiertv 
li.v  .selling  It  111  an  imperfect  state.  Wins.  lOxrs.  ItiKI).  ' 
If  the  .■ontract  i.-  personal  to  the  testator  or  iut.'s- 
late  the  executor  or  administrator  is  not  bound  to 
complete  tile  contract.  For  instanci..  if  the  deceased 
undertook  to  write  a  book,  and  died  before  completing 
It.  his  representatives  are  di.scbarKed  from  the  con. 
tract. 

If  tile  business  of  the  deceased  is  of  such  a  nature 
as  to  justify  his  executor  or  administrator  in  contimi- 
iiiff  the  same  for  a  reasonabli'  time,  if  this  should  be 
requisite  for  the  i)iirpo.se  of  selliiiR  the  business  as  a 
Soins  concern,  or  otherwise,  the  trustee  will  not  be 


lis 
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('liiu>;i'<l  witii  any  loss  in  cinployin):  tlic  iirisctx  in  »>> 
I'tiiitinuin^  the  Inisint-ss,  if  tlicy  net  lintid  fiilt',  iinil 
ai'conlin^'  In  tlir  licsl  of  tlirir  juilKmi'nt.  (laiii'll  v. 
Sohlc,  (i  Sim.  :M:  :>«  i{.  \t.  Kill. 

Sii  in  tile  I'lisi'  of  ii  f'lU'inci'.  II'  lii'  die  iM't'cpic  tin- 
iiiip  is  liarvcstcd,  llii'  cxccntdi'  or  aihninistnitiii'  naiHt 
reap  anil  Inirvrst  llir  cnip.  Unt  if  In-  dir  lu'fori'  any 
ciii\>  is  sown  tlic  cxi'ditor  or  ailininistratiir  wimlil  ni>t 
III'  justificil,  i>.\ri'pt  iiiiiliT  I'Xi'i'ptiiinal  firi'ninslani'i's, 
in  rallying  i>n  the  usnal  farming  npcratinns.  Anil  lie 
is  .justifii'il  in  finlintr  ami  i-arin^  fur  the  livi'  sliii'k  "f 
till'  ili'i'casi'il  until  it  ran  lie  a<lvantaK<''>nsly  siilil.  ami 
this  will  not  l)<>  I'unsiili'i'i'il  a  i-ai't'yin^  on  nf  thr  liusi- 
ni'ss.    In  II'  l''iriiii)iilfz,  11:1  Cal.  ^)~'>. 

In  sDini*  jui'isiiii-tioiis  it  is  iii'lil  ttii'  I'M'riiti))'  luis  a 
siiunil  ilisiTi'tiim  as  to  roinpl' tin>;  contrai'ts  of  tin' 
ili'i'casi'il  anil  will  not  l>i'  I'lnu'^ri'il  with  loss  if  hi'  ai'ts 
ii'asonalily.    Allniii'.t  Ksialr,  lllll  I'a.  St.  'u'.\. 

"I  think  it  is  a  ruli'  withiiut  I'xri'ptiiin,  that,  to 
authorize  executors  to  carry  on  a  traile,  or  to  permit 
it  to  l)e  i-arrieil  on  with  the  |)roperty  of  a  testator  lield 
hy  them  in  trust,  there  oufilit  to  he  the  most  distinct 
and  i)ositivi'  authority  and  direction  ^iveii  l)y  tiie  will 
itself  for  that  purpose."  l*er  I.ajijjdale.  M.R..  K'irhman 
V.  ISn,ilh.  II   Heav.  27:1;  8.'!  R.  !{.  1.-)S. 

A  direction  in  the  will  that  the  testator's  trade 
shall  lie  carried  on  does  not  of  it,self  authorize  the 
iniploynient  in  the  trade  of  more  of  the  testator's 
pi'opert}'  f'an  \\'as  eniployeil  in  it  at  liis  decease;  uor 
does  such  a  direction,  coupled  with  a  direction  that 
tlio  testator's  deh;  shall  he  jiaiil,  authorize  a  mort- 
gage of  his  real  esiiite  not  employed  at  his  death  in 
the  trade,  for  the  ].nr|iose  of  carryin)?  it  on.  If  the 
executors  find  tliey  have  not  the  means  of  carrying  on 
the  trade  according  to  the  directions  contained  in  the 
will,  they  .should  apply  to  the  Court  for  directions  to 
know  what  they  are  to  do  in  the  ailm.inistration  of  the 
estate.    MrXeflir  v.  Artnii,  A  1).  M.  i:  (!.  7.')();  102  R.  U. 


I'AllllVINIi    IIX    lllslXtSK. 


Mil 


liiii  wli.Mc  ill  aililition  to  ii  iliii'i'ilnii  u>  canv  (in  tlir 
tni(l<".  the  trstiitor  liiis  s|HTiH<-allv  a|i|>inpi'iiili''<l  <itli..r 
ass-i'ts  (,„■  that  iMii-iMix,.;  tli<.  ti-iKstc...  lli„»^-|i  p,.r«„„allv 
lialilc  l.ir  111..  .|,.|,ts  whi.-li  |i,.  ciiitnirts  In  tli<.  immiisi'  cV 
III..  l)ii»i.i..»H.  Im.s  a  liKlit  ti.  li,.  pajil  „„i  „r  11,,.^.  snccili,- 
iissi'ts,  aiHl  thr  trails    cmlitcis   aiv    not    to    lii'  ilis- 
appoiiit..<l  III  pnyniciit  so  lar  as  till'  assi'ts  so  appro 
iniat.Ml  aii.  loiu-.Tiicd.    Hut  the  cmlitois'  rijilit  <aii 
not  cxtnicl  licyoiid  that,  .■illici-  in  Hdniiiiistratioii  of 
liaiikni|itcy.    Shiikl,ii„l  v.  Si„iiii,i.t  (1HH4),  2r,  CI;.  I) 
1'4.). 

Wlici-c  an  inlinini.strator  contiiiiKMl  to  nurv  on  the 
iaisincss  of  fh,.  inlcstatp,  maintaining  tlic  laiiillv  0111 
ol  till'  n.ci'ipts,  and  in  adininistration  piocccdlnKs  ii 
was  found  the  assi'ts  witc  not  siifficiiMit  to  pav  all  llir 
ilclits.  It  was  liidd  tlmt  the  <TPilltor.s  in  n-sprH  of  ||.,. 
Koods  supplii'd  for  tlic  liusincss  wi'ic  not  ..ntitlcd  to 
[irovc  against  tli|.  ostatc  in  piio,|ty  to  cmlltois  of  tlio 

'' '""''I  "I'  "tliciH-isr.     .y.lhwii  V.  .)/',!/„„«   (I'MK)) 

I  Ir.  1{.  :!(i7. 

So  a  iHTSoii  siippiylnn'  Hoo<ls  to  an  rxcciitor  for  tin 
jiurposi.  of  can-yiiiK:  on  tlic  testator's  liiisinoss  for  tlio 
licncfit  of  till,  estate,  iindi.r  authority  ^Iven  liy  the  will, 
has  no  rlirjit  of  reeovery  analnsl  the' estate,  hut  lie  niav 
sue  the  execator,  and  he  has  also  the  ri^rjit  to  he  siili- 
roffated  to  any  riftlit  of  iiideinnity  wliieh  the  executor 
has  against  the  estate.  I!iii:iii  v.  Itiaiiii  {VM2).  U 
.Man.  R.  :!4(i.  .See  al.so  I.oiHl  v.  Clilisuii,  I!)  (ir  ''Sll 
where  it  was  held  that  theasset.s  of  a  deceased  jiersoii 
were  not  liable  for  dehts  incurred  hv  an  executor  or 
adinini.strator  in  carryinj;-  on  the  traile  or  Imsiness  of 
the  deceased. 

/ii  II'  JliDiikf,  lliiiiiko  V.  Ilioiih-  (1S!I4)  ■>  Cb  lil«) 
Kekowieh.  .1.,  held  that  where  trustees  iinproperiv 
carry  on  the  trade  or  hiisincss  of  the  deceased,  and  the 
ereilitors  of  the  <Ieeeased  stand  hv  and  allow  this  to  he 
done,  they  innst  he  treated  as  as.sentliifr  to  the  wroii-- 
lul  eonduet  of  till'  trustee. 
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.iiiiIkiix'IiI  was  iiMTi'iili'il,  on  tliix  |i(>iiil,  in  In  ir  (lihit 
I IIII4I.  I  Cli.  lUU,  mill  It  uiis  lii'lil  Hull  iiiiTi'ly  HtiiiiiliiiK 
liy  with  kiMiwIi'ili;!'  tliiit  the  l)nsiiii'S!<  wiix  Ihmiik  ho 
I'Mliii'd  "II  1111(1  iihi'taiiiinK  t'idiii   ititcrfi'iriicc  with   it 

wiTc  nut  111'  tl isclvrs  snllicii'iil  to  liinil  the  oiiKinal 

cii'clitdis  of  the  lc!<tiiliir  liy  tlic  nets  iil'  the  exeentms. 

It'  a  testator's  linsiness  is  earried  on  !)>■  Iiis  exeen- 
tors,  in  aeeorilaiK'e  with  the  pi'uvisions  ot'  tlie  will,  the 
exeentoi's  ate  entith'il  to  a  neni'ial  iiideiiinity  out  of  the 
estate  as  apiinst  all  persinis  elainnin;  iiniler  the  will, 
lint  they  have  not  the  same  rinlit  as  ai;ainsl  eredilors 
111'  the  testator,  exeept  wliere  tiley  properly  earry  (Wi 
the  hnsitiess  I'or  a  reasonahle  time  to  enahle  them  to 
sell  it  as  a  tfoinj^  eoneiTii.  h'litsr  v,  (lottnii,  ISitI,  \.  ('. 
MM);  Itf  Cliiniii'lhn.  2(i  (Ml.  IV  41'. 

The  protits  made  from  eimtinuiiii;  the  testator's 
Imsiness  are  as  mueli  assets  of  the  estate  a.s  those  wliieli 
were  in  tile  testator's  poss<>ssioii  at  the  time  of  his 
deiith,  and  the  creditors  of  the  testator  haven  riiflit  to 
resort  to  sneh  iifli  r  aeipiired  assets,  even  at  the 
expense  of  the  exeentors.  Ahhiill  v.  I'm/ill,  L.  K.  ti 
(^.  H.  M4(i;  hiHtsf  y.  (iiirtini,  suprn. 

All  executor  properly  I'ontinuiiii;  the  iinsiness  in 
pnrsnnnci'  of  the  iirovisioiis  of  the  will,  is  enlilleii  to 
lie  paid  his  costs  and  expenses  in  iiriority  to  tiie  dehts 
incurred  hy  him  ill  carryiiiK  on  the  hnsini'ss.  hi  rr 
Oiifii.  Fnslifi  V,  Oiveii.  (i(i  I,,  T.  TIH. 

The  executors  or  administrators  of  ii  decea.sed 
partner  cannot  lie  compelled  to  heconie  a  partner 
per.soiially.  even  where  liy  the  articles  of  partnership 
tile  partners  covenant  that  they  and  their  executors 
and  ailniinistrators  will  continne  as  imrtiiers  for  a  cer- 
tain time,  tlioiiuh  the  covenant  is  liindiiiK  on  the 
estate  of  the  di'ceased  partner  ill  the  hands  of  such 
executors  or  ailniinistrators.  Diiinin  v.  ('(illiiis.Ct  Hare, 
4I.S;  77  K.  K.  171. 

.\  testator's  directions  to  carry  on  Imsiness  with  his 
siirviviiif;  [lartliers,  does  not  authorize  the  executors 
to  emliark  any  new  capital  in  the  business.  ".Ml  that 
n  will,  which  directs    the    testator's    luisiiiess    to   lie 
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ciinii-il  nil,  ;iiitli,,ri/i>»  II xciMiliiis  I.I  ,1,1.  Is.  I,,  ,',,n 

' "I  i'   ■•"1  l"""'ll  iif  the  l,.still,ii'.<  culall.  IIS  liiM.V  lie 

•■irihiirk,',!  In  ji  m  U,,.  ii,„..  ,>r  his  ,l,,|itli."  .v„„//,  \ 
Si„,ih.  i:;  (;r.  SI. 

'I'll,'  l,.,Htiil,pr  HMH  II  . until, .f  ill  II  Hnii  i,(  ,lislill,>rs. 
liv  his  will  h,.  iiul|i,iiiz,.,|  his  i.\,.,'iil,iis  In  ,',iiitiiiii,.  till' 
l.iiMiii.ss  r„|-  „ii,.  y,.|ir  iilli.i-  his  ,l,.alli.     .\  f,.«   I Ills 

llflcT    his   ,|,'||th    th,.    Sllivivill^r    |„i,l||,.|-   1111,1    tl x,.,.,i 

tens  l'"nii,',l  II  Jiiiiit  sliM'k  i',iiii|iiiii\  1111,1  III,.  iiit,.n>sl  ,,1' 
th,'  I'Stiil,'  ill  th,.  Iiiisiiii'ss  was  viiliii'.l  iiiiil  |iiit  in  ns  s,, 

' 'i  "Uirk.  1111,1  r,.niiiiii,.,|  tli,'r,'in    lur    s,.v,'ii    yiuiis. 

//,/,/.  this  was  n  lirrai'li  ,.1'  liiisl  iiimI.t  Hi,'  li'ims  ol'  Ih,' 
Hill.     Wi,,l.<  V.  Il„i7,v.  IS  O.  U.  ;!,li;. 

A  snivivint;  partiii'i',  «  h,i  is  iilsn  tli,'  ,'X,','iil,ir  ,,!'  th,' 
,h',','iis,',l,  is  mil  ,'nlilli'il  t„  an  alloHiiiici'  l„r  ,'ari-viiii; 

■  III  III,'  hiisiiM'ss  all, 'I-  his  |.,iitii,'i's  ,1,'iitli,  r„r  |h,'  U 

Hi  .,r  th,'  ,'slal,'.    .SIorkrH  v.  Ihuismi,  11  li,.av.  :i7| ;  li:; 

K.  K.  I  Hi.     Ill  ,11 as,'  h,'  was  alhiwcil  I'Xiiciiscs  iii'lii 

iillv  iiiciiir,',!  iiii,|i','  an  I'linni'iius  cini-i'iitinn  Hint  h,' 
was  scl,.  |ii„|iii,'t„i'  l,y  imii'lias,'  I'luni  his  ,',,-,.x.','iii„i-. 
Init  whii'h  puii'linsc  was  s,'t  asi,li'  as  a  liri'inh  nt  trust, 
thiiiiKh  hniiii  tiilf.  Iliiidfi,  v.  Iliiiili'ii.  I  \'i's,  A:  li  ITll' 
1-' U.  !{.  lilO. 

Ill  Oiitaii".  th,'  wiii'k  vf  an  ,'X,'i'1iI,m-  in  siu-li  a  piisi 
liiiii    iiiiKlit  he  taki'ii  iiitii  I'linsidcratinn  in  lixinj;  his 

'•',""1 ""'ii'ii   (or  liis    I'lir,'.    pains    ami    tfiMilil,'.     In 

KiiKlaml.  11,1  such  <-(iiiip('nsati,)ii  is  paid  an  cxi'cnliir 
iinli'ss  iir,ivi,l,',l  1,11-  hy  th,'  will. 

A  ti'statiii-  ilii-i'ctcl  that  his  Imsiiicss  sluiiihl  li,' 
caiii.'il  on  liy  ,>ii<'  K.|'.  The  cxc'uIdis,  fnnn  Ihi'  ,-,iii 
tiili'ii,','  llius  ii'piisca  in  K.  P.  Iiy  Ih,'  I,  slalnr,  p,'i'iiiitl,',l 
linn  to  Kd  ill  thi'  mitstamliiiK  ,l..|its  ,liii'  t,.  thi'  I'stal,'. 
K.  I'.  ,ii,l  not  pa.v  ,)V('i-  th,.  niiiounts  colli'i'tcl  ami  it 
was  hi'M  th,'  .'XM'iitors  wci-o  lialil,'.  A  .liri'dion  to 
carr.v  on  hiisini'ss  cmilil  not  he  I'xtoiidi'il  t,,  the  colic,' 
linn  of  (I, 'Ills,  /•'•./i))  V.  Wiinhnr,  1  Aiisti-  1(17- :!  U  K 
.')(il. 

An  authority  to  llic  executors  or  exwulor  actiiiK 
uiidcr  the  will  to  I'arry  on  th,'  lestntor's  Inisiness.  il' 
they  shmild  see  tit,  ,loes  not  autliorizc  an  a.imilitslrati)r 
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with  tlu'  will  aiinrxi'il  to  cany  on  tlii'  husiiicss.    I.diii- 
hfii  V.  Heiidle,  I!  N.  K.  247;  14:{  K.  K.  8!)1. 

The  rule  tliat  an  I'xeciitor  is  liable  I'or  all  inofits 
made  in  i'arryinj;  on  the  testator's  hnsiness  is  suhject 
to  some  limitation  wliere  the  executor  is  also  the  resi- 
iluary  lenatee,  or  the  business  has  been  speeifieally 
heiiueatlieil  to  him.  In  such  a  ease  the  executor  is 
liable  only  i'or  the  actual  value  of  the  assets  anil  not 
for  the  juotits.  In  ic  Million,  14  X.  V.  'J8;  Uc  Vim 
lliiiilni.  18  X.  V.  All]).  Div.  :!01. 


t'llAPTKUXXV. 


C'oMPorxmxo  Claims. 


Section  52  of  The  Trustee  Act  is  as  follows : — 

o2. — (1)  A  persoiml  representative  may  ]iay  or 
allow  any  debt  or  claim  on  any  evidence  that  lie  thinks 
snrticient. 

(2)  A  personal  representative,  or  two  or  nioie 
trustees  acting  together,  or  a  sole  acting  trustee,  where 
by  the  instrument,  if  any,  creating  the  trust,  a  sole 
trustee  is  authorized  to  execute  the  trusts  and  powers 
thereof  may,  if  and  as  he  or  they  nriy  think  fit.  accept 
any  composition  or  any  security  real  or  personal,  fiu' 
any  debt  or  for  any  property,  leal  or  (lersonal,  claimed, 
and  nia\'  allow  any  time  foi-  payniient  for  any  debt,  and 
may  compromise,  compound,  abandon,  submit  to  arbi- 
tration or  otherwise  settle  any  debt,  account,  claim  or 
thing  whatever  relating  to  the  testator's  or  intestate's 
estate  or  to  the  trust,  and  for  any  of  these  purposes 
may  enter  into,  give,  execute,  and  do  such  agreemen's. 
insti'uments  of  composition  or  ari'angenient.  I'eleases. 
or  other  things  a.s  to  him  or  them  seem  expedient  with- 
out being  responsible  for  any  loss  occasioned  by  any 
net  or  thing  done  by  him  or  them  in  good  faith. 


COjIPIJlXlllXU  CLAIMS. 
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.Siil)-sccti()ii  (I )  lias  been  ilcalt  with  under  the  ImmiI 
iiij;  of  •'Payinciit  of  I)cl)ts." 

Section  ')2  is  founded  on  the  English  Act  known  r.s 
1-oid  t!ianwoith's  Act,  wliich  is  now  embodied  in  s -c 
ti(ni  Jl  of  The  Trust  Act,  IS!).'!.  The  Kn,i,-lish  Act 
provi(h's  that  the  section  applies  only  if  and  as  fav  as 
a  contrary  intention  is  not  expressed  in  the  instniineni 
creating  the  trust. 

Kven  before  the  passing  of  this  Act  a  trustee  was 
allowed  to  coniiKiund  or  release  debts  where  it 
appeareil  to  liave  been  for  the  benefit  of  the  trust 
I'.state.  For  instance,  where  a  tenant  was  in  arrears 
for  rent,  and  heeame  insolvent,  and  to  regain  i)osses- 
sioii  the  e.xecutor  releasi^d  the  arrears,  and  paid  a  sum 
to  obtain  pc-  essicni.  Jlliic  v.  Mai-.-hdll, ;!  j'.  Wms.  :;si. 
An  adniinistrntor  obtaine<|  judsnient  against  a  debtor. 
\vh,  beiuff  in  jtaol,  iietiiiMued  to  he  discliarsed  under 
The  Insolvent  Act.  The  debtor  offered  less  than  (he 
costs  incurred  in  the  action,  and  the  Court  lield  the 
administrator  was  not  charjieable  -with  the  d,  bt. 
I'piiiiiiinfoii  V.  I/ralcii.  1  (^nnpt.  &  M.  402.  And  in 
III  re  lliiiifihlnii  (1004).  1  Cb.  p.  di"),  it  is  said  that  the 
statutory  authority  really  adds  nothini;:  to  the  eoninion 
law  jiowers  of  executors. 

In  liiiiii  V.  TiiiiiiiUi  Gfiifiiil  Tnnl.':  t'tiiiiimiui,  L'4 
A.  K.  4S4.  it  was  liehl  that  an  administrator  bad  no 
power  to  conipnuni.se  a  claim  for  dower  by  convevinj; 
to  the  widow  another  i)roport.v,  a  portion  of  the  intes- 

tate's  real  estate.     The  .judgment  apj.ears  to  ju'oc I 

on  the  ground  that  at  that  timi'  an  administrator  was 
not  within  the  Act.  Jn  18!)ll  the  Act  was  ameniled  ,so  as 
to  include  administrators.  In  He  Mtliilini-  (;!»l)4),  7 
(».  I>.  R.  .')48.  a  widow  claimed  dower  out  of  lands  of 
her  decea.sed  husband  which  he,  in  his  lifetinu',  had 
contracted  to  sell  for  *2,(K)().  The  executors,  desiring 
to  complete  the  .sale,  compromised  the  claim  hv  paviiii; 
the  widow  !!fXn).  and  Street,  .!..  said  the  section  seemed 
sulKcient  to  cover  what  they  did  ami  to  .justify  their 
action.  Tlu're  was  an  appeal  on  another  point,  but  as 
to  the  power  of  the  executors  to  .•ompromi.se  the  claim 
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l'(>r  (lower,  the  jiulKini'iit  iif  Sticct,  J.,  was  not  imcs- 
tinned. 

Tlu'ie  may  be  a  coiiiijioiiiise  of  a  claim  against  an 
estate  although,  in  the  result,  the  party  makinK  the 
elaim  gets  all  lie  <lemanils.  In  In  re  Ilouf/litoii  (1UU4), 
1  I'll.  ()22,  the  (lefendaiit  and  the  widow  of  the  testator 
were  joint  e.xeeutors.  Before  probate  was  granted  the 
widow  took  from  the  testator's  safe  seeurities  valued  at 
i;l,lSU,  elainiing  that  these  seeurities,  or  the  moneys 
representeil  by  them,  were  her  property.  Subse- 
ipiently  the  widow  produeed  reeeipts  shewing  beyond 
(piestion  that  1:820  belonged  to  her,  and  the  defendant 
did  not  press  the  balnnee  of  the  elaini.  The  question 
was  whether  the  defendant  eouM  compromise  this 
claim  by  allowing  it  in  full.  Kekew  ich,  ,1.,  said ;  •'  1  use 
the  word  eoniproniise  advisedly.  No  (hmbt  there  was 
no  give  ami  take.  Ksther  Houghton  had  all  she 
claimed,  and  in  that  sens-  there  was  no  compromise. 
On  the  other  hand  she  h  < .  ossessioii  of  the  securities ; 
they  could  only  be  got  from  her  by  discussion,  and 
])erhaps  litigation.  It  was  entirely  for  those  rej)re- 
senting  the  estate  to  say  whether  there  should  be  liti- 
gation, with  delay  and  costs,  or  whether  the  claim 
should  be  acceded  to.  That  is  a  compromise.  \'eiy 
little  was  given  up,  but  there  was  a  reason  for  the 
transaction,  when  the  possibility  of  litigation  and  its 
consequences  are  considered.  I  think  therefore  that, 
if  honest,  it  was  a  compromise." 

This  case  is  also  an  authority  for  the  proposition 
that  it  is  competent  for  an  e.\ecutor.  in  a  proper  case, 
to  compromise  a  claim  by  his  co-executor  against  the 
(■state;  but  it  was  there  said:  "The  positicni,  however, 
is  a  delicate  one,  and  an  executor  in  that  position  would 
do  well  to  apply  to  the  Court  for  directions  as  to 
whether  he  is  at  liberty  to  make  the  compromise." 

It  is  said  that  one  of  several  executors  may  com- 
liromise  a  claim  altlnrngli  the  others  dissent,  and  in  the 
absence  of  frauil,  the  settlement  will  be  binding. 
Smith  V.  Krerett,  27  lieav.  44();  but  if  the  effect  of  the 
compnunise  is  to  relieve  an  executor  from  a  liability 
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to  the  estate,  whieli  lie  is  under  jointly  witli  the  eri'iii- 

tof,    ' inproniise  is  ii  rrniid  on  tile  estiite  anil  no' 

liiiidiiif,'.    Stott  V.  Liiiil,  :il  1,.  .1.  C'li.  3111. 

An  exeeutor  may  eoni|iiiiinise  the  elaini  of  a  legatee 
Itc  Wiiiirii,  '.U  \V.  U.  i)l(i. 

A  elaini  was  made  against  an  estate  lor  ^l.dilii. 
Tlioi-e  was  no  evidenee  to  cormborate  the  elaiinaiii  's 
aeeount  and  the  exeentors  refused  to  [my  it.  Altei- 
neKotintions  and  attempts  at  settlement,  the  exeentors 
paid  $2.")(t  in  full,  and  it  was  held  the  exec-ntors  had  a 
I'iftht  to  make  sueli  n  eom])idmise.  Jtc  Itolililns,  2'-)  (Ir. 
1()L'. 

lint  where  trustees  aeee[)te<l  $L'.")(I  in  disehar.uc  of 
a  delit  of  ^:'M).  and  jfave  no  evidenee  to  explain  the 
len.son  of  this,  it  was  held,  that,  in  the  alisenee  of  such 
evidenee,  the  .Master  was  rij;ht  in  eharsinR  the  trus- 
tees with  the  loss.  There  must  lie  some  reason  shewn 
for  the  comiiromise.     Itahhtiii  v.  Thoiiios.  l.'i  (Ir.  1111. 

Kxeeutors,  in  the  exereise  of  a  prudent  discretion, 
'lay  aeeeiit  real  estate  in  payment  of  a  delit  owiiif;  to 
the  estate.    MH'ari/cr  v.  Mrh'liiiKiii.  17  (Jr.  .")i"). 

An  executor  or  administrator  may.  as  such,  refer  to 
arhitration  causes  of  action  which  arose  in  the  life- 
time of  the  testator,  .so  as  to  hind  the  estate,  and  with- 
out makinj;  him.self  personally  responsible.  Ilcid  v. 
Heiil.  l(i  C.  1'.  247.  The  jiowei-  of  an  administrator  to 
submit  to  arbitration  is  said  to  be  based  upon  the  fad 
that  he  has  jiower  to  prosecute  or  defend  suits. 
Coi/sirell  Y.Cniii-iiiil  liii.  V'l.,  (18  X.  II.  1!)L'.  In  Distiid 
III  Columbia  v.  Iliiile/i,  171  X.  S.  Ifil.  it  is  said  the 
jiower  arose  by  rea.son  of  the  full  dominicui  which  the 
law  s'ives  to  an  executor  or  administrator  over  tin' 
assets,  and  the  full  discreti(Ui  which  is  vested  in  him 
for  the  settlement  and  liipiidaticui  of  all  claims  due  to 
and  from  the  estate. 
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CIIAPTKKXXVI. 


IXVKSTMI'.XTS  IIV   'I'ltUSTKKS. 


Ill  rcct'iit  yi'iirs  the  authority  ol'  tnistocs  to  make 
iiivostmciits  I'l-oiu  trust  funds  has  becu  umtcrially 
cnlrrRpil.  and  now  oxt'cutors  arc  allowed,  apart  from 
thp  diroctious  of  thi'  will  or  deed  of  trust,  a  considcr- 
iu>\f  choice  of  iuvcstuH'Uls  which  formerly  the  Courts 
would  not  a]  ,.rove  of.  The  provisions  relatiuj;  to 
investments  bv  trustees  ai.  now-  contained  in  sections 
:2S-;!4  of  Thi'  Trustee  Act  (R.  S.  0.  1914.  Cliaii.  121). 
iiiid  these  should  be  carefully  considered  by  executors 
who  may  be  called  upon  to  invest  trust  funds. 

Section  28. — (1)  A  trustee  havinj;  money  in  his 
hands,  which  it  is  bis  duty,  or  which  it  is  in  his  dis- 
cretion, to  invest  at  interest,  nuiy  invest  the  sanu'  in 
the  stock,  debentures  or  securities  of  the  Dominion  of 
Canada,  or  of  Ontario  or  of  any  of  the  other  Provinces 
of  Canada  or  in  debentures  or  securities  the  payment 
(d'  which  is  jtuaranteed  by  the  Dondnion  id'  I'anada  or 
by  (Jntario  or  by  any  of  the  other  Provinces  <if  Can- 
ada or  in  the  debentures  of  any  nmiucipal  corporaticni 
in  Ontario,  indudinj;  debentures  issued  for  public 
school  purposes,  or  in  securities  wbicb  are  a  first 
<-barse  on  land  held  in  fee  .dmple  in  Ontario,  ilanitoba. 
Saskatchewan  or  Alberta,  prinided  that  such  invest 
ments  are  in  o'her  respects  reasonable  and  proper. 

(2)  Sub,ject  to  tlie  ]iroviso  in  sub-section  1  any 
money  alren<ly  invested  in  any  such  stock,  debentures 
or  securities  shall  be  deemed  to  have  been  lawfully  and 
pio|)erly  invested. 

Hy  4  (ieo.  V.  ch.  21.  sec.  28,  the  al)ove  section  was 
c\ti'uded  so  as  to  include  securities  which  are  a  first 
rirarse  on  land  in  British  Colmubia;  and  by  (ieo.  V.. 
ill.  20,  se<'.  l.").  the  foUowinu;  words  were  added  to  sub- 
section 1 :  "or  he  may  entrust  the  same  to  a  trust  com- 
|iany  incorporated  under  the  laws  of  Ontario  to  invest 
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as  Ills  iiKcnt  ill  any  oT  the  aliovoinciitioiied  securities 
iM  the  iimiiiicr  ciinlciiiplntcil  l)y  sii))-s..ction  12  of  sccticiii 
IT  ol'  The  1,(11111  anil  Tinst  ('(iriii)ratiiins  Act." 

Ill  this  Act  tlic  wmil  "trustee"  includes  an  exei'U- 
tor,  ailniinistratiir  and  a  trustee  however  apiminted 
and  several  joint  trustees.    Sec.  2  (t). 

Section  128  correspoiideil  with  section  1  of  the  Eng- 
lish Act,  The  Trustee  Act,  18!»:!,  e.vcept  that  the  latter 
pi-ovidi's  that  "a  trustee  may,  unless  fxiircsahi  f,„hiil- 
</cH  hy  the  instriiinent  (it  any)  creating-  the  trust, 
invest  any  lumls,"  etc.  It  wili  lie  noticed  the  Ontario 
Act  gives  the  trustee  power  to  invest  luiids  "which  it 
is  his  duty,  or  which  it  is  in  his  discretion,"  to  invest 
In  >,■  liinhr  (liM)S),  L'  fli.  2-iH.  it  was  held  that  a  discre- 
tniii  to  keep  trust  lunds  and  invest  them  in  one  par- 
ticular way  does  'lo.  ■■expressly  forbid"  investmeiil 
in  any  of  the  investments  authorized  liv  the  Act.  In 
that  ca.-ie  the  will  i>rovided  :  ".My  trustees  shall  keep 
my  trust  estate  and  invest  the  same  on  deposit  with" 
a  named  liank  at  interest.  There  .seems  to  he  no  reason 
lor  thinking  the  Ontario  Act  would  receive  ii  narrower 
construction. 

lu  Itr  l{whii(l.s<„(.  S  0.  W.  X.  147;i,  ."i  I).  L.  |{,  44!i. 
the  will  directed  "my  e.xeculor  to  deposit  the  iiroceeds 
of  such  sale  in  some  chartered  hank  and  keep  such  pro- 

'• '>*  ■""  <lcp<)sited  until  If.R.  shall  liav<.  attained  the 

age  of  twenty-one  years."  The  executors  filed  a  jieti- 
tioii  a.xking,  inter  olio,  iiermission  to  disregard  the  pro- 
vision of  the  will  and  invest  the  inoiiev  instead  of  jiay- 
iiig  It  into  a  bank.  Riddell,  .T.,  held  that  where  no  ili's- 
cretioii  IS  given  to  the  executor  the  Act  does  not  apply 
--that  here  the  executor  had  no  discretion— and  tli.-it 
if  be  disregarded  the  express  direction  of  the  will  he 
made  himself  responsible  for  any  loss. 

Tn  a  case  before  the  Act  was  passed  if  was  held  that 
where  a  testator  authorized  his  trustees  to  invest  in 
"imblic  securities"  this  did  not  authorize  an  invest- 
ment ill  municipal  ilelieiMires.  f:,i;iit  v.  Ooid,,,!  l.-, 
Gr.  40. 
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AltluiUKli  the  range  of  trust  iiivcstiiii'iil.s  lias  liccii 
yrc'iilly  ('xtfn(l<'il,  tlu'  Omrt  still  scnitiiiizcs.  with  cmi- 
.-idi'ralili'  jciilDUsy,  any  iliri'ctioii  to  invest  in  seeiuilies 
not  authorized  hy  the  legislature.  Thus  where  a  settlor 
emiioweis  his  trustees  to  invest  the  trust  lunils  "at 
their  diseretion."  it  seems  to  he  the  better  opiniim 
lliat  tl'e  discretion  (.1'  tlu'  trustees  is  liinileil  to  a  ilis- 
cretiou  as  to  which  ol'  the  several  forms  of  security 
(iiilJiiirized  hii  lair  they  shall  invest  in,  and  does  not 
liive  them  power  to  invest  in  securities  not  so  author- 
ized; such,  for  instance,  as  ordinary  railway  stock. 
Ilcllicll  V.  Ahidlitnii.  17  K(|.  -4;  lie  llruini,  lliiiini  v. 
Iliiiini,  L'll  t'h.  I).  SS!I.  .\nd  indeed  the  word  "  invi'St  " 
seems  to  point  to  a  loan,  and  not  to  an  employment  in  a 
trading  speculation,  as  also  does  a  dire<'tiou  to  place 
out  at  interest,  or  im  security.  Win  In  v.  Win  It,  IS  I). 
|{.  :i;!l';  lliiiii.i  v.  Iliiiri.i.  •2'.>  Heav.  107;  Inderhill  on 
Trusts,  4tli  ed.  :',M:  Siniill  v.  Wllsiiii,  iiijiii. 

Where  a  settlement  authorized  the  trustees  to 
■•invest"  in  ri'al  I'state,  this  was  hehl  to  authorize  an 
actual  purchase  of  real  estate.  "So  far  as  the  word 
•invest'  is  coni'erned.  in  conuecticm  with  money,  I  am 
satisfied  it  uaiy  well  aiiply  to  the  cau.se  of  a  purchase 
of  land  as  distinguished  from  a  mortgage  of  land.  It 
has  heen  of  long  and  familiar  use  in  this  sense."  /fc 
llaniick,  j  0.  K.  710. 

Ill  re  ./.  //.  (li)ll ),  iJ  ().  L.  K.  KB,  executors  were 
empowered  to  invest  "ill  such  reasonably  safe  income- 
liroduciug  .securities  as— they  may  approve  without 
rendering  themselves  liable  for  any  loss."  The  testa- 
tor had  stock  in  banks  and  insurance  com))anies. 
Riddell,  .T.,  held  that  by  "securities"  <he  testator 
meant  stocks  similar  to  the  stocks  the  testator  hehl  at 
the  date  of  his  death,  lie  points  out,  however,  that 
power  was  intended  to  be  given  to  invest  in  securities 
beyond  those  given  by  the  Act;  otherwise  there  wouhl 
have  heen  no  need  for  giving  the  executors  indemnity. 

In  the  absence  of  clear  and  express  direction,  even 
where  trustees  have  a  discretion,  they  cannot,  without 
a  breach  of  trust,  leial  trust  funds  on  personal  secur- 


INVKST.MKNfK    IIV    Tia'S TKIvS, 


1 2;  I 


iiy. 
itv. 


"■  |";iH,ii..l  imiporty.  .„•  invest  it  „„  trade  s....,ii- 

<lnM.  J     H..HV.  .,(1;   //„,,,.   V.  //„,.,,.,  J„   |!„,„,   ,„; 

llie  nil,.  ,..  tt,.||  „.tl!,.,l.  tth.M-,.  , „.vs  «n.  iHt   hv 

.■stani..ntmy  instrunu.nl  t,,  I,,,  iiivcsl,.,!  ,it  the  .liscr,:- 
ti..n  „1  «„  ,.x,,-iit,,i-  ,„■  tiList.M..  that  l„.  is  t.,  invest  in 

snrh  s.TiintK.s  fts  ,„•,.  si.nrii ,1  |,v  ,|,„  (.„„,,.    .|.|,„ 

■J:v,wr,x\  ,l,s,.r-(.ln,n  s„  ^iven  ,l,„.s  n„t  wnrrant  inv,.st 
""•"in  iMTscnml  smirities.  nn,|  it  w.ml.l  l„.  .iisnwml 
niK'  l.x(.,l  stnn.ii.nis  .,r  ,|...-isi„n  U,  lav  it  .|„«n  tin,! 

Miel,  „  ,  ,s,-r,.tnn,  .-a, ...xercis,.,!  ..tlhTwis,.  than  l,v 

hi«.  I  vv  M„y,l.  C.  Si.rall  v.  W;i,u,i.  1!M).  H. :.'«  |1, 
Ihe  last  nann.,1  case  the  exeenlcrs  ,vei-e  ,lire,.te,l  to 
invest  ,n  sneh  seenrities  as  they  shunl,!  think  tit.  an,l 

■ilM.iy    he  interest  f„r-  th..  nmint,.|ni, „r  the  inlant. 

iintil  their  ina.i.inty.  Instead  <,r  iiivestiin;  the  funds 
llie  executors  depnsited  them  in  a  savinjrs  Imnk  at  ;;'. 

';'''■.'■",'"••  '""I  tl"'  *''>i'i-t  liHd  thev  ,lid  n„t  i|-,i,ni  to 

then-  duty,  ami  were  lialile  f„r  the  diirerenee  hetwe,.,, 
the  rate  i^anieil  and  le^al  interest. 

.V  [Miwer  til  invest  (in  siieh  nood  .s,.,-,iiitv  as  the 
trustee  may  think  tit  uill  nut  .iiislilv  an  iiivestmenl  on 
persdiial  security;  „r  in  securities  in  which  it  is  nut 
nsna  l.ir  a  prudent  maii  to  invest.  I\,i,u:  v.  Mmhin- 
>i"ii.  l.i  A.  ('.  ,.),•!;  and  where  th.Te  is  a  pinver  t.i  invest 
<in  per.sinial  security  it  iiin.st  he  exerciseil  with  tfreal 
cautnin.  I'lrhinl  v.  Amlcisiiii  (1S72),  I..  |{.  i:i  |.;,|?(iiis 
A  power  to  invest  in  such  securities  as  the  trustee 
".■-hall  think  Ht"  means  ■■shall  hdiiestlv  think  lit."  Itr 
Smilli.  Smith  V.  Thiiiiiiisiiii  (ISIIIl).  ]  {'h    71 

Jn  an  alile  article  in  I)  ('.  I,.  T.  77  on  Trust  invest, 
me.its.  liy  I{.  S.  fassels.  K.C..  it  is  .sahh  "The  chief 
rule  to  he  deduced  Iron,  the  .■ases  is  that,  without  the 
elearest  and  most  express  anthoritv  in  the  iiistniinent 
ereatiiifr  the  trust,  the  trustees  cannot  .safelv  make 
nivestnients  upon  .securities  of  a  personal  or  possililv 
.-^pecnlative  character.  Kveii  power  to  invest  n,,oli 
•any  securities'  is  not  sufficient  to  jnstifv  llie  trustee 
in  acceptinjj'  jiersonal  .securities,  l.vnis  v.  Xnhhs.  8 
I'll.  1>.  ■■)!»!  :  and  wide  discretionary  powers  as  to  invest- 
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im.iil  ill)  ni.t  uuthoiizi'  im  iiivwtmrnt  mum  spiTuliitive 
!i,..-uiitU-s.     Hunitl  V.  Bimitt,  liT  dr.  144;  Smil,  v. 
Smith,  1:3  (Jr.  114;  -Veic  Lomhu  .(■  Ilriuiliiin  hiink  v. 
Hn,rkMm„l:.  IX  Ch.  I).  :MI2;  SIr.lU.n  s    .UUm,M,  .t 
|),i.«    !»;  Kv  llrnini.  lill  CI..  D.  SSH.     In  tin'  l"st  i-asr 
tluMC  WHS  puNviM-  In  iinost  ill  siU'li  iiiDiU'H  US  trustwx 
shniiUl  ill  tlu'ir  ui.i-uiitri,!U..l  ilisiMflion  think  ht;  vft 
a  b,„ia  ti<l>-  invi.sti.iont  in  th.'  bi.mU  of  a  loriMKii  Kov- 
i.ninient  was  iliroHwl  ti.  l)i-  n-a\\y.v,\  as  si.i.n  as  [lossilile. 
Wlii'i-i.  thiTi'  is  a  pnwiT  ti)  invest  iipoii  piMsi.iml  si'i-ui- 
itii.s  it  is  most  Htrii'tly  .■nnstnu'il.    Tims  in  L<iU!,sln„  v 
Olliiinil,  (i.  i-'oov-  :!:>.  exc'iitors  hail  power  to  l.lare  out 
iumls  upon  such  real  or  personal  seeurity  as  slioiiUl 
1,1.  thouK'lit  good  nml  suffieieiit.    The  exeeiiti.rs  lent  to 
a  nmii  in  trade,  the  husband  of  the  cestui  qiw  tnist. 
^m)  of  the  trust  funds  upon  his  bond,  at  the  same 
time  lending  bim  tWH)  of  their  own  money.     .\t  this 
time  the  man  was  in  K«od  credit,  but  he  alterwaids 
failed  and  a  loss  oeeurred.     The  trustees  were  held 
liable  for  the  loss  on  the  Rround  that  the  transaetion 
«as  not  reallv  an  investment  but  merely  an  aeeommo- 
ilation  loan.    Instanees  of  a  similar  nature  miRht  be 
multiplied,  but  the  cases  can  be  readily  relerred  to  ill 
the  text  books." 

Strict  compliance  with  the  provisions  of  an  myesi- 
meut  clause  is  in  all  cases  necessary,  '".us  ...  II  M,  v. 
,/„)ms  :i!)  Ch.  I).  (>()tl,  trustees  we.-e  held  liable  where 
the  t.i'ist  deed  ai.tbo.ized  them  to  inv:.st  ".n  the..-  or 
his  i.a.nes  or  name"  on  "real  secnr„.es."  and  they 
invested  i.i  a  co..tributorv  mortirane  of  f.'cehohls,  the 
Court  beiu^'  of  opinio,,  that  it  was  of  the  very  essence 
of  the  iiivest...ent  clause  that  the  security  should  be  ... 
the  nan.e  of  the  tr■•^tees  ah>..e.  .\..  analogous  dec.sn.n 
i«  that  of  I'oiistcntiiip  v.  CniislcKliiie.  lU  Beav.  . ..>(>; 
l.^.-,  R.  R.  4.->l.  1..  that  case  th.ee  trustees  were 
appointed  with  a.,  absolute  diseretio..  to  sell  and  .nvest. 
It  was  held  tl.ev  we.-e  not  justified  in  i.ivest.nR  ...  the 
shares  of  a  coi..pa..v  in  which  only  ime  trustee  could  be 
leRistered  as  owner,  and  where,  therefore,  there  m.Rbt 
be  daiiRer  of  loss  throush  wn.it  of  joint  co.it.-ol. 
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UluU  ,„«>•  l„.  „  ,„.,,-,M.tly  .j„stifi„l,|,.  ,„v..M,„„„t  at 
"    ...K.  .nay  at  aM,.tl„.,-  „,„|,.,.  ,|i,v,r..„t  .•ir.-u.usta  ,• "' 

tn.»t  t ,  ,1  v,.st  tl,..>M  ,n  lr,...|i„l.l  la.,,1  in  |,,.la„d     n 
as  l...|.i  lluu  .,win«  t„  tlu.  tl,,.,,  „„s..,.l,..l  ,..„.,;„  . 

s  nndinK  tl  i«  ,  inM.t,,,,,,  t,.  invest  fun.ls  tl,,.,-,..     S„  in 

t..,.s  nn,  vra  ,i,,-,ir,aK,.  s.-ttl,.,,,,.,,!  w,.,-,.  ,.,n|„,uc..t.<l  a„,l 

!'•  l"n.«t,,t,.|,,,sl,a,,.l,,,,tl,,.  .,.,,,. ,.i.y,,.- hi    I    ,: 
'"■  .I'U.  ba«,l  l„„.„n,„  i,„„|v,.nt.   „,„,    „,„    ,,;,■„    „, 

W    tl,o,.,.  was  ,sn..|,  a  ,.|,an,..  in  ,.i,-,.„n,stan..,.s  that  1 1, 
Hans.,  was  mappl,,., ,„.|   „„„    „,^,   ,,,,,,,,,,/';,:; 

u.st,h,.,l  „,,.,. rnsi,,.M„  „,alc..  th,.  h,a„.    Cponth,.,,, 

^.-™'  <|U,.st,„„.  wl„.||.,.,.  a  „.„st..,.  is  i„stiH,.,|  i„  ,„,  L 

|"»,'M.v,.stn,,.ntsn,,,n,s,.,.,,,.i,i,,,tl,ati,-,.|,,.;;p;       7 

.  •■ons,..,,,,.,,..,.  ,,,■  „„„,t,„y  antl„„-i.ati„„.  at  the  time 

o  .nvestn.ent  ,s  „,a,l,..  l,nt  were  n„t  p,.„per  at    I ,. 

tn„,.  th,.  t,;nst  was  ,.,-,.at,.,l,  the,-,,  has.  i„    :„«  a,„l    .,. ., 

on..  ,.„nH„.t  ,„■  auth,„i,y.    ( „„-  statnt...  l,„,w.vo  -         h 

al>ly  i-enaiv^.s  any  ,liffienlty  of  this  ki,i,|. 

is  lilt'f  ""  ;,"""i"P"'-  i'lv.'st.ueat  is  made  the  trustee 
evne,  i  1  '  "  '""''•^"l"""'  '''^"sequouces,  liowever  un- 
t-xpected  ..r  however  ,-e,n,.tely  connected  with  the 
ongnml    .reach  of  trnst.     J„  A>«„„-„„  ,.  j,Co^^^ 

t.  an,l  the  trnstees  wer,.  hel.l  liahle  fo,-  a  .sul.so- 
'luent  loss,  the  root  and  c-anse  of  the  loss  beinii-  the 
..nginal  u,mutl,oriz,.,l  sal...  In  /•>/.,-  v.  /-',//.,-.  .'J  Beav 
s^.,',,- ','""'  "'^"if'i^   ""    """••"'"■•ize.l    bat    ampk; 

with  ;'r       ;':  """"'■'  ''"■'  i""**''' «"  >''"<' ""  '"""i 

'  J.  ;;  '■""■:'""  '"  "■'■""'«  "f  a  .'ortain  pe.-so„.  Thev 
ont  ^^  ,th  ,,,-a  ,-o„sent  an.l  without  takins  a  l.on.l.  The 
b-.n-ower  .snbs,.,p,e„tly  [....-aine  bankrui.t  and  a  loss 
<-.,r.-e,l.     It  was  hel.l  that  as  the  ori«' „„I  loan  was 
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,„a,U.  iu  HI.  ui.mitlimiz.-,!  way  th.-y  wr..  Iml.l..  I...  .1 
l-uturv  lo*.,  ll,..uKli  ill  tl.v  .■•■suit  llu.  ,H,K.t,....  w.-ul'l 
huv  iMcn  .■Na.lly  ll..'  nam...     Ila.l  llu'y  v<mvW<i    n. 
...akiiiK  tiM'  Imui.  «ill.  tlir  Wvms  „r  tliv  tn.sl  .l.r.l,  a 
,„„„l  ,,,.„,  au.l  a  siinplr  .■"Mlni.'t  AM  w(,uM  lu.v  l-.'.'.i 

,„  ti».  s»,n,.  ,».si.iM„  in  11,..  i"'';k"U't;;v  i''"''';';'i'';f^'*- 

An.l  it  i.  Ini.l  .l..«n  i"  <  '"".'/''  v.  /■•""''.  ■'  M>-  '"^  *  •.■*;"• 
4",  K  |{  :!14,  thai  «li-iv  a  \\w  "f  <l"ty  is  ii"l  strictly 
,„i,s,'„.,l  iiimI  loss  i>  .■vi'iitually  s.istaiii.Ml,  tlir  Inisf.'s 
,„■..  lial.lr  lu,«vvri-  iiiicxiiwtril  the  ii'sult.  lunvrvcf  iiu- 
lik..|v  t,.  aiis,..  ai.a  hi.Nvcv.T  Im'  rn.iii  iini.i"l..T  moHv.^ 
,l„,„'.  ,,„„i„,,    „,„y    hav..    he..,..      S,>    ill  (/.«.i/(>.i>»  V. 

(•/.() ;,s./»  I.,  u.  :•'  «.'ii-  '"'•''> '' '''  '^"''' "'"'  '''"■'■'■      '■ '" 

a  hn.«<-h'(,r  trust  th..  triist.v  is  liahh.  I^r  all  .-ons.- 
.,u,.n.-,.s,  thmiKh  thoy  .h.  imt  .h.v,.|„p  Ihciuschys  mitil 
l!,,,-  artrrwar.ls.  An.l  in  (  V,/;, .  ,/  v.  Ihubll.  <-  \  I'S-  4>S 
it  was  hcl.l  that  tnist.M'S  ar.'  iTsiMnisihl.'  tor  all  l.iss  il 
,h..v  ar..  ..n.M.  K.iilty  .>f  «  hiva'li  .,f  trust,  im  inatt..r 
what  th..  ..aiis,.  .if  th..  iiiiiii...liat..  h.ss  may  1..-.  h..y 
«..uld  n.it  1».  r..li..v,..l  ..v..n  il'  th..  a.-tnal  an.l  iiinii...liat.. 
cans..  „V  th..  hiss  w..r..  a.-.-i.h.ntal.  Hv,.n  il  th..  h.ss  is 
,,uis...l  hv  th..  n,.f;li;,'..ii<...  "f  his  l-.pil  a.lvis..r  th,.  trust..o 
is  ii.it  ..xcns...l.    Iloiuiuoil  V.  I'iirktii.  I..  K.  H  I'-'l-  •*■ 

It  is  n.>  answ..r  t..  th..  .-laini  np.iu  trust....s  t.i  inak.. 
™,.l  a  h.ss  ii„.urro.l  in  r..si...<.t  ..V  .m..  lun.l  t..  say  tlia 
mvinn  t„  tln.ir  ..ur..  an.l  l»r..siK'ht  a  K<..at  ,in|.r.,v..,n..iit 
has  tak..n  plac..  in  aii..th..r  fuii.l.  n,n-  .'an  tli..y  \»' 
all.,w...l  t..  s..t  ..tr  s.i.-h  inii.r..v..ni..nt  aKUinst  the  l..s>. 
II-,7,.,s-  V.  r;,T.v/.«»..  2  DiTw,  -IM.  X..r  is  th..  ta.-t  tl.a 
th..  .aiaiitun.  ..f  inten.st  ,<(  an  atta..kinK  .r..M.  u'"'""'' 
is  v.'rv  small,  any  i,'r.,nn.l  lor  alh-wiHK  th..  tn.stee  t.. 
..seal,.',  lial.ilitv.    WdlrntI  v.  hiiun,.  :>i  1..  I  ■  N-  >^-  '»»'• 

Soin..tiin..s  a  trust..."  whc.  has  ma.l..  an  impr.ipi.r 
inv,.stn«.iit  s....ks  t.i  ..scape  liahility  hy  sliewm^'  a.-.tuios- 
,,,„,„  „„  ,1,,  part  .,!•  the  cr^l.i  ,»,■  /-  ,<sl.  I  Ins  .  el..ii<- '. 
h.nvever.  is  a  .lifficult  one  t..  sui.p.irt  suc-esslulh.  1  K 
r.slui  ,pw  lni.-<l  is  ..ntitl..<l  t..  i.la.'c  n'tiance  on  th.' 
trustee,  an.l  is  not  hound  to  make  en(|Uin..s  unless 
s„m..thiiif;  is  .h.ne  t..  excite  his  suspici..n.  lie  1  ev,w,i 
:•,:!  (Ml.  D.  402.  AVhere  aciuieswiice  is  set  up  as  a  bai  it 
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"Hist  l„.  .|„.„n  timt  th,.  n'sl,,,  ,,„,  ,,„,,  „.«M  .„„  ,,„,. 
""'I  "-M.n<."'""l  «i'li  •'"■  l»Hs:  .SV,,,,;,.,  v.  .SV,»  ,/,■,  -S 
'••■;!'■';. S>™/fy.M-,7,«,„,liM).H.,.H;„,,,r,,,,.i,,. 
"I.  t,.  w,uv..  n^hts  l,v  tl„.  ,.„/„,  ,„„.  „,,,,  ,„„„  |„. 
;  l"ar  It,'  (  rn.s.  a.  d,.  |).  wx  Tl,..  ,v.s7»/  ,,,„■  /,„., 
s  n„t  ™t,.|.|>,.,|  (■,.,„„  „|,j,.,.ti„^;  t„  til..  ,,,-,..,iim  „r  tl„. 

"""  ','""    ""  ""■  "'■'"""'  "'■  ""l»i''" »■<■  iM..r,.|v  

I'ai'M.  Im.  ,I,„.s  ,„„  ,li,,,„„.  i„  ,„r,v,.t,H..s  whil',.  hj.s 
mlriosts  »,,.  n.v,.,s,„na.v.  ..s,„.,-i„|ly  wl,,.,-,.  |,.,  j..  „„t 
n,  ull,„,s«..s„„M,.  tl„.  raws.  ln„r,sy.lU;,hi,-l.\  li 
+).':  .Sw-//-  V.  .Sw/V/,.  :;;!  (;,■.  114. 

Wli.T,.  „  trust....  is  autli„ri2,.,|  |„  i„v..st  in  ,.itl,..r  „f 

t«u  sp..,.,h...l  „„„|,,s.    „,„|    |,v    ,„ist«k..    I,..  i„v,.sts  ,„ 

i"itlu.i-,  tl...  i,u.„s»n.  „r  l,is  lial.M.ty  is  tl...  I„ss  afisin^ 

n.iii  Ins  not  having  inv,.st...l  in  tl...  less  l...n..H..ial  .,r 

tl...autli,„iz,.,l  ni,„l,.s.    /•«/,.,„,„  V.  /,,„7,.„,  is  (J,-   i;; 

"l"-'''''." ,'■"','"  ''"*■  ''■"■^'  '"  "'■  I""  "K"  an.l  ....nip... 
t..nt  tj.  a,.t  ,„■  inn,s,.|r,  „„,|  ^^h,.,  |,i«  „anoti.,n  t„  an 
inant  .„nz...l  ,nv,.stn,..nt.  In.  .■«nn.,t  aft,..wnr.ls  s..,.k 

;'  '""'*''  •'"•  I'-'"'"'"-  li"''l'-.     I'l .■  tln.su  <.i,-,.nrnstan..,.s 

tin.ri.  1.S  n„  .luty  east  nn  tin.  trust,.,.  t„  mlvis..  ajrainst 
such  an  M.v<.stn„.Mt.    //«,,;.„„  v.  //„,,■/,«,„.  14  (;^.  .-,sii. 

.See.  -'!».—(!)  A  trustf.o  may  ,lep„»it  ni..iu.v  ttitli 
my  ,.t  tin.  s(K.|,.ti,.s  .,r  eonipanies  ln.r..inartpr  nn-n- 
tn.n,.<l,  „r  may  invest  any  in„n,.y  wl.i.-h  it  i.s  l,is  ,lutv.  „r 
wlueh  ,t  ,s  Ml  Ins  ,li.s,.reti„n.  t„  invt-st  at  intere.s't.  in 
t,.nninal.le  ,l,.|jeiM,iies  .,r  ,l,.|„.iiture  st„,.k  ,.f  aiiv  sueli 
s.,e.<.ty  „r  ,.,.„ip„n.v.  pr„vi,l,.,l    that    sneli    <lop,;sit  „r 

.>".l  t  .at  tie  ,lel„.ntures  ar,.  re^^istenxl,  an.l  ar,.  tran- 
';™l'l<'  ,>.ily  ,.n  the  l,„„ks  „r  tin.  sneietv  „r  e„n,panv  in 
Ins  1, nine  as  trust,...  tor  tl,..  par'ieular  trust  ,.stat,."l„r 
vlii,.h  tln.y  are  liel.l,  an.l  that  the  .leposit  a,.<.,.unt  in 
he  soeiety  s  ,.r  eouipany's  leilp-r  is  in  tl».  name  of 
th,'  trustee  lor  the  i.arti.-ular  trust  istat,.  tor  «hi..h  it 
rs  hekl  nn,l  the  ,l,.p„sit   ......eipt  or  pass  l,.,„k   is  not 

tiansteral.l..  I,y  en,l.,rs,.ni,.nt  or  otherms..; 

(«)  Any  iiieorporat...!  soei..ty  .,r  eouipanv  author- 
ized to  lend  money  upon  inor,.-in-,.H'  on    real 
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cstuti',  111-  li>r  timt  iiiii|M>n<'  ami  dIIh'I'  |mr|HiHc», 
ImviiiK  11  ciipiliili/.<'<l,  tWfil.  piiici  ii|i  mill  ixriii 

a I  Miiili  nut  lialili'  to  lii>  wlllilinwii  llii'ii' 

Hiiin  of  mil  li'ss  timii  ii40(),(HMI;  mill  il  ri's.'ivi' 

( I  i,r  iidt  Ir^M  tlimi  S>  i«T  ci'iit.  of  it«  piiiil  ii|i 

nipilnl,  mill  tlu'  "IikU  »(  wlii.  Ii  liii"  "  iimiki'l 
viilnc  111'  mil  li'sf  tlimi  7  iht  cent,  pii'iniuni;  or 
(/))  Anv  (iiiricty  or  I'unipmiy  lii'ii'tofni'i'  iiiiiirpm- 
Mlcihnnli-i'('lmpti'r  I(i4iif  tli"  liwisi'il  Statuti's 
111'  OulHiiii,  1M77,  or  Hliy  AH  imiiipiiiali'il 
lln'M'willi.  ur  iimli'i'  ChapliT  Hill  iil'  tl"'  Ui'vii<i'il 
Statnli's  dl'  (liitaiiii.  1SS7.  liaviiitt  ii  rapitiilizfil, 
lixcil.  paiil  up.  ami  pi'iiimiifnt  slmk  mil  lialilc 
til  lir  witliilnuMi  tliiTfrriiiii  111'  !iiit  Icxn  than 
1)1L'1KI,(HHI,  ami  a  ri'si'ivv  I'unil  nl'  mil  li'-""  tliiili 
1.')  iKTi-cnt.iif  its  paiil  iipiH|iital,  ami  tlii'  stm-k 
111'  whicli  has  a  niaikvt  valih'  iil'  imt  li'ss  than  7 
[MT  ri'nt.  pi'riiiiuin. 

(2)  I'lausi'  ((I)  shall  mit  up|ily  In  any  .souii'ty  or 
cimipuny  which  has  mit  the  appnival  nl'  the  l-icutc)iaiit- 
(iovcniiir  in  (,'oiiiicil  as  nnc  iiiniint!;  within  the  pm- 
visiims  111'  that  clause  iiml  as  mic  in  the  ilclicutuivs  or 
(lcl)i'nturc  stuck  of  which  trustees  may  invest  or  with 
which  they  may  deposit  money. 

(3)  Such  approval  shall  not  he  Kiveii  with  ros|iect 
to  any  society  or  company  which  ilnes  not  appear  In 
have  kept  strictly  within  its  lesial  powers  as  to  horrow- 
iiii;  ami  inveslinK. 

(4)  An  tirder-in-l'iiuncil  made  unde"  the  authority 
of  suh-section  L'  may  at  any  time  he  revoked. 

The  following  is  a  list  of  Loan  Corporations 
approved  liy  Order-in-l'ouncil  in  the  ilehentnres  of 
which  trustees  may  make  invostments: 

Uritish  MortgaKC  Loan  Company  of  Ontario. 

Canada  Landed  and  Xational  Investment  Company, 
Limited. 

Crown  Savings  and  Loan  Com])any. 

Canada  I'ermaneut  .Mortgage  Corporation. 
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<Viitriil  Ciiriadii  l.iniii  imkI  ,Sii\iii>5H  ('(iiiiiuiiix. 
KiiM    Liiiiilitiiii   I'liiiiii'is   |,i,iM,  and  Siiviiij{»  (niu 
puny. 

liiii'l|ili  luul  Ontiii'iii  l.diin  luiil  Siniiitrs  SmMi'tv, 
lirciit   Wi'st   I'lTiiiiihi'Mt   l.iiaii  '''Mi)mii\. 
liainiltoii  I'riivicli'nt  an(i  hiiii,'  ■-...■i. ay. 
Iliiriin  iinil  Krii>  l.iinii  anil  S.-iv:;  ...  CnDqMn. 
Industrial   Aloil^uKi'    and    s,i\.ii'.i    (Ur.m 
Sainlu. 

Limdiin  Caiiailian  l.nan  in.i    Aj;i'iii-y  "oi  ,|iii,i< 
l.andc.il  Hankinit  and  l.^aJi  t  ..nipii'.v,  ll|.mil;n  ,. 
hnrnlilrin  l.daii  and  In'    sina'nt  t  cnihim  . . 
Land  Security  ('ian|)ah.\. 

•  .■nidiin  Loan  and  Savinits  C  n,|«  i,,  ,,t'  Cinndn. 
Midland   l.nan  and  Savings  ('uni|Mir. 
Ontarid  l.nan  anil  Di'lienturi-  ( '.  ni|ii:,iv. 
Oxl'iiid  I'lTniani'iit  Limii  and  Savings  Society. 
Royal  l.iian  and  Saving's  Ci.niiianv. 
Siiutlinn  Loan  and  Savings  Company. 
Toronto  Savinifs  and  Loan  ('oni|)any. 

Toronto  .\lort>rai;o  (' pany. 

Victoria  f.oan  and  Savings  Company,  l,ind.><av. 
The  Chaiitcrs  rcrcrri'd  to  in  the  siili-scctinn  (/<)  aie 
llie  .\cts  rcspcclinu:  UnildiiiK  Siicieties. 

Sec.  ;!((.  .\  trustee  nmy  from  tinn'  tii  time  varv  or 
traiispn.se  any  secntities  in  wliicli  inonev  in  his  hands 
IS  invested,  whether  under  the  anthiiritv  of  this  \ct 
or  otln-rwise.  iiili,  „i-  {„i-  auv  iither 
nature  aiitliorizeii  hy  this  .\i't. 

The  Kn-lish  .\ct.  after  specifying'  the  authorized 
investments,  adds:  "and  may  also  from  time  to  time 
vary  any  snch  investments,"  Tn  /,',•  /);,(•  f.niir^  v 
IhoHe  am).  1  Ch.  42.-!;  ]8!)2  A.  C.  1,2.  u  was  held 
fliat  these  wnrils  are  not  coiifinpd  to  invest  nents  made 
under  the  p,,«er  ^'iven  hy  the  Act,  Init  ext.nd  to  a)iv 

""■'■"* I't-  whenever  made,  whether  l.i-f.;e  or  after 

the  death  of  the  testator,  np,,n  aiiv  such  sf.wks,  funds 
or  sceuntn-s  as  are  menticned  in  the  section. 


securities  ot  aiiv 


1;!()  KXKtlTOHs'  ACCdlXTS. 

Ill  He  Oitlliicnitc  (1801),  :i  Cli.  4!)4,  it  was  lii'ld  that 
tlic  iiDWcr  Kivcn  t(i  invest  trust  fiiiuls  in  any  of  the 
stocks  thciriii  iiu'iitioiu'd,  does  luit  cxtcliil  to  ailtlioriz- 
iiig  tnisti'os  to  set  apart  or  appropriate  any  of  such 
stocks  to  answer  a  particular  purpose,  as.  i'or  instniici^, 
to  provide  for  an  annuity  given  by  a  will,  so  as  to 
facilitate  the  distrilmtion  of  the  resi  of  the  testator's 
estate.  It  was  sugKested  that  the  same  result  iniKlit 
he  arrived  at  liv  the  exercise  of  the  power  to  vary 
investinents.  hut' Kekewich,  .)..  said:  "If  1  am  right  in 
regard  to  the  inability  of  the  trustees  to  appropriate 
under  the  powers  of  the  Act.  1  doubt  whether  they 
iMHild  first  invest  in  a  stock  expressly  authorized  by  the 
will  and  appropriate  that  for  the  annuity,  and  then, 
under  the  power  of  variation  given  by  the  Act,  reinvest 
ill  a  stock  authorized  by  the  Act.  However,  U  is 
niiiiecessary  for  me  to  decide  that  ((Uestion  now." 

The  Court  has  no  jurisdiction  to  .sanction  an  agree- 
ment by  which  executors  propose  to  concur  in  convert- 
ing into  a  limited  company  a  business  i.  vliieh  the 
testator  was  a  partner,  wliere,  by  tlie  terms  of  the 
agreement,  the  testator's  share  in  the  business  will  be 
I'xcbanged  for  shares  and  debentures  wliicli  the  execu 
tors  are  not  authorized  by  the  will  to  bold.  "In  sub- 
stance it  amounts  to  one  of  two  things:  either  it  is  a 
.sale  of  an  investment  of  the  proceeds  in  unauthorized 
securities,  or  it  is  an  exchange  of  property  of  the 
testator  for  other  property  which  the  trustees  are  not 
authorized  to  hold."  In  re  Mariisoii  (1!M)1),1  Ch.  701. 
And  see  ]Vorts  v.  Worts.  18  Ont.  H.  Sli'J. 

Sec.  :!1.  A  trustee  lending  money  upon  the  security 
of  any  propertv  upon  wliicli  he  may  lawfully  lend  shall 
not  lie  cbargeal>l>'  with  breach  of  trust  by  reason 
only  of  the  proportion  borne  by  the  amount  of  the  loan 
to  the  value  of  the  property  at  the  time  wliui  the  loan 
was  made,  if  it  appears  to  the  Court  that  in  making  the 
loan  the  trustee  was  acting  upon  a  report  as  to  the 
\alui>  of  the  property  made  by  a  person  whom  the 
trustee  reasonably  believed  to  be  a  oimipetont  valuator, 
instructed  and  employed  independently  of  any  owner 
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«(  the  property,  whether  such  vnlunt(ir  earri<'(l  on 
Imsiness  in  tlie  locality  wliere  the  i)n>pertv  is  situate 
or  elsewhere,  anil  the  amount  of  the  loan  iloes  not 
exeeed  one-half  of  the  value  of  the  propertv  as  stated 
in  the  report  and  that  it  was  made  under  the  adviee  of 
the  valuator  expressed  in  the  report. 

This  section  correspomls  with  section  8(1)  of  the 
F,n>;lisli  Act,  except  that  the  latter  permits  a  loan  U|i 
to  two-thirds,  where  onr  Act  limits  it  to  one-half  of  the 
value  as  stated  in  the  repoit.  The  Enslisli  Act  reipiiri'S 
the  report  to  be  made  hy  "an  able  and  practical  sur- 
veyor and  valuer,"  where  our  Act  speaks  of  "a  com 
lietent  valuator."  In  other  respects  there  Is  no 
difference. 

In  III  IV  Snlumoii  (1!)12),  1  Cli.  'Ml.  Warrington, ,).. 
said:  "It  has  been  recognized  in  several  cu^es,  and 
amongst  them  I  will  only  mention  the  case  o'.'  In  n- 
StiHiit  (]8!)7),  2  Ch.  .-)8;i.  before  Stirling,  J„  that  this 
jirovisioii  of  the  Trustee  Act  .  .  .  was  intench'd 
to  relieve  trustees  from  a  burilen  previously  cast  upon 
them  by  the  Court,  and  which  the  1-egislature  con 
ceived  was  too  heavy  a  burch'ii  to  be  erst  upon  them,  in 
other  words  that  the  Act  was  intended  to  be  a  relievimr 
Act.  and  as  such  Act,  it  ought  to  be  construed  liberallv 
in  favour  of  the  persons  whom  it  is  sought  to  relievi', 
and  adopting  in  effect  w  hat  was  said  bv  .Jessel,  AI.R.,  iji 
III  If  Siieii/ht  (1883),  22  Ch.  I).  727,'746,  1  think  the 
Couit  ought  not  to  be  astute  to  find  means  of  e.vlud- 
ing  trustees  from  the  relief  wliich  the  Kegislature  hii>; 
thought  ought  to  he  extended  to  them." 

In  Fiiliner  v.  Emersoi,  (lilll),  1  Ch.  7.')8,  it  was  held 
that  the  section  being  a  relieving  one,  it  (h)es  not  ini- 
po.se  a  statutory  obligation  upon  trustees  to  take  ii 
valuation,  and  the  neglect  to  do  so  does  not  exclude 
them  from  the  benevolent  operation  of  section  :!  of  The 
Judicial  Trustee  Act,  18i«),  correspon.ling  with  sec.  :17 
of  our  Trustee  Act. 

Hut  iiriiiia  fiicie.  the  ref|uirenients  of  The  Trustee 
.\ct  constitute  a  standard  hy  which  lea.sonable  conduct 
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is  to  l)f  juilgvd,  ultliougli  iioii-i'ompliaiioe  with  tliisi; 
iw|uiii'iiic'iits  is  not  iiceessurily  a  fatal  obstacle  to  an 
iipplication  I'oi-  relief;  it  is  also  a  matter  for  consider- 
ation whether  tlie  trustee  would  have  acted  in  the 
same  way  if  he  had  heen  lending  money  of  his  own. 
Ill  re  Sliiart,  ,s)(/»(l. 

Notwithstanding  that  this  section  authorizes  a  hian 
to  the  extent  of  one-half  of  the  value  as  stated  in  the 
report  of  the  valuator,  trustef's  are  not  authorixed  in 
lending  to  that  extent  on  iMi])i-oductive  or  speculative 
property.  Where  the  i)roperty  is  e.xelusively  or 
nuiiiily  used  for  the  jnirposes  of  tra<le.  no  prudent 
investor  can  be  in  a  iiosition  to  judge  of  the  amount  of 
margin  necessary  iv,  make  a  loan  for  a  term  of  years 
reasonably  secure,  until  he  lins  ascertained  not  only 
lis  present  market  i)rice,  but  its  intrinsic  value  apart 
from  tho.se  trading  considerations  which  give  it  a 
speculatixe  and,  it  nmv be,  a  teinporaiy  value.  I.eniuiiil 
V.  Whitchij  (1887),  li;  A.  C.  Til, 

Before  the  Act  it  was  held  that  trustees  should  not 
lend  as  umch  as  one-half  on  building.s  used  in  trade. 
Sfickiieii  V.  Seirell  (IS:!.')),  1  M,  &  Cr.  S;  4.3  R.  R.  llii); 
or  for  manufacturing  purposes,  llo/ids  v.  ftniiils, 
(1851),  14  15eav.  .54;  02  R.  R.  18. 

"It  has  unthnibtedly  become  the  practice  of  valuers, 
thinking  they  are  thereby  complying  with  the  reiinire 
ments  of  the  Act,  to  advis<'  practically  in  every  case 
that  trustees  may  safely  advance  two  thirds  of  tl'c 
value,  and  that  practice  appears  to  be  based  on  the 
fact  that,  so  far  as  the  liabilities  of  th<'  trusti'es  are 
cmicernecl,  the  Act  makes  no  distinction  betwis^n  ■no- 
kindof  ]iroperty  and  another:  it  only  reipiires  that  th-y 
shall  not  advance  more  than  two-thirds  part  of  trie 
value  of  the  property.  That,  T  think,  is  a  jnistakc  I* 
is  the  duty  of  the  valuer  to  consider  iiol  only  the  valie 
oi'  the  proyierty.  but  the  proportion  which,  in  iiis 
ojiinioTi.  as  an  export  and  a  practical  man,  tac  trnHee 
would  in  each  particidar  case,  be  .justified  in  advaw 
ijig."  Ill  !<•  Solnmnn  (1!»1L!).  1  Ch.  ]>.  2()1.  In  this  case 
it  was  held  that  it  is  not  improper  fio-  trustees  to  lend 
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(111  ])n<iHTty  let  (in  weekly  teiiuiicies,  but  the  aiiioiiiit 
wliieli  tliey  may  safely  lend  an  siieli  i)r()peities  must 
ilepend  oil  the  eii-ciliiistaiiees  ol'  ea<'h  pnitieular  case. 
Trustees  may  lend  iiii  iiiifiiiished  buildings  il'  due 
seinrity  is  taken  fur  their  eonipleticni,  Imt  the  Iniild- 
iii!?s  should  lie  of  the  eliaraeter  whieli  exjierieiiee  shews 
will  he  eonstautly  let  in  the  neij;lihourliood,  and  iiol 
linlldiiiKs  of  an  experimental  eharacter.  Jliie  v.  iliil: 
(1889),  HA.  C..J.-)8. 

Where  a  loan  was  made  on  cottage  projierty  ill  a 
town,  the  value  of  which  depended  on  shiFtiiif,'  eircnm- 

slances,  Fry.  L..I.,  saiil  the  fact  that  at  the  ti f  the 

mortKage  some  of  the  houses  were  unfinished  and  unlet 
strongly  corrohorated  the  view  that  the  investment 
wa.s  iiniirovident.  In  re  Siihinni.  42  Vh.  1).  )i.  :i7(l.  in 
Sliairv.Cate.^  (V.nW).  1  Cli.  p. :!!!(;,  Parker,.!.,  said:  "t 
am  not  preparcul  to  lay  ilowii  any  fri'iieral  rule  that 
trustees  ousihl  not  to  inv.'sl  on  the  security  of  newly 
erected  liouses  in  a  residential  neiirhVHiiirhood  or  on 
liouses  whicli  are  not  i|U)tc  completed,  thonjih  these 
'■■rennistanees  may.  and  imieeil  oiishl.  to  lie  taken  into 
:  -onnt  in  deterniiiiiiii;  ll«-  ani'.init  which  may  properlv 
\>f  so  invested." 

WKere  a  trustee  was  <t!iected  to  in\c,''  the  trust 

funds      111  fiis  own  nai r  iHKler  his  lejtal  control," 

.■r.<i  he  ihv ortod  it  ill  ;i  coiitriliutory  n'ortfiasfc.  this  was 
held  lo  he  a  >ir»'»<-h  of  trust,  and  not  prolect.il  liv  the 
A-.t.  hi  ,;■  hiif  n'*m.  1  Ch.  :!2S.  Trustees  not'hav- 
iiij,'  any  power  «-xpr*<sly  jfiv*n  them,  are  Ixiiwul  to 
invest  on  a  n«irtj];aji:e  wlwre  they  have  the  entire  con- 
trol in  their  own  hamls.  and  wlieie  Fitey  can  exercise 
their  own  discretion  for  the  Ix-nefit  of  their  ifxhn  que 
/)■".-',  and  not  «iiere  they  are  hound  to  consult  others, 
or  where,  if  tliev  do  consult  others,  they  are  liouml  to 
act  for  others  as  well  as  for  thi'niselves.  It  rohs  them 
of  that  control  which  is  an  essential  part  of  the  pro- 
priety of  the  security.     \V<l,h  v.  ,/,)//((.<.  :lf)  Cji.  | ).  (ilill. 

In  lliiiltir  V.  (liiniiiioii .  4l'  1..  .l.Ch.  J2,  I,.  K.  7  Ch.  Tpi. 
il  was  held  that,  in  the  cireiiinstances  of  that  case,  that 
a  loan  on  hotel  property  wis  not  a  proper  inveslmeni. 
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•■Tho  value  «i  a  liDtol  is  iicowsarily  of  a  very  spi-i-ula- 
tive  .•Imnict.T,  ami  may.  like  tli.'  inoiMTty  in  Slickiii'ii 
V.  Scirall.  I  Mv.  i:  C:r.  H,  ariw  I'liiiii  ai'culeut."  Sufli 
piopcitv  is  pnibalily  more  speealative  in  Ontari"  tlux" 
ii>  p;ii"iaii<l.  S—  n\f>  as  to  hotel  property,  I"  f 
l'ayl„7,,1<„i.  /'»/■  «.'/fo-  V.  .!//,■„,. -.7  1..  T.  (io4,  wli.re  a 
loan  on  In*'*-!  property  proveil  disastrous  iiu<l  the 
trustees  were  held  lial'U'. 

Where  a  trustee,  in  jiiakiiis  a  loan  seeks  the  pro- 
I.-etiou  of  the  Act.  seetion  :!1  THiuir.'s  that  he  aeted 
upon  tlie  report  of  a  person  whom  tile  trustee  ( 1 )  reus- 
nnahlv  lieli»-ve(l  to  lie  a  eoiiipetent  valuator:  CD  tliat 
tlic  valuator  was  instrueted  and  einphiyed  independ- 
rntlv  of  aiiv  owner  of  the  |iroperty:  (:!)  tliat  the  h.aii 
does  not  exceed  onedialf  of  tlie  value  of  the  property 
as  statetl  in  the  report :  and  (4)  that  it  was  made  under 
the  advice  of  the  valuator  expressed  in  tile  report. 

(1)  It  will  be  7K)tieed  tliat  the  seetion  dispenses 
with  the  necessitv  of  euiployiiiR  a  valuator  earryiiiK 
,,n  Imsjness  in  the  loeality  where  the  property  is  situ- 
ate or  elsewhere.  l!ut  the  fact  that  a  valuator  has  no 
loeal  knowledge  is  a  eireunistanee  to  he  considered  on 
the  ,|Uestioii  of  the  trustees'  reas.mahle  heliet  in  the 
\aluator's  eoiupeteney.  Bieknell  &  Kappele.  I  rae. 
State  41):!  See  also  Utiilqf  y.Giiiiuiioii-.  1..  R.  i  t  li-  i  !■'; 
VV,/  V  Taiiso,,.  28  Ch.  i).  27!i.  A  ivasonalile  liehet 
wouhl  he  a  belief  formed  by  th..  mind  of  a  reasonable 
man- -a  Ixdief  founded  on  reason.  C.  vV.  Extiress  (,o. 
V.  Doimluii:  14  O.  R.  ■'•■VS.  See  also  I'eek  v.  Derr^i 
(1887).:i7Ch.  1).  r,41;UA.  r.  :!:i7. 

In  n-  Chaiimni,  (189(1),  2  Ch.  ibi.,  l-indley,  1...I.. 
said -"It  is  true  that  the  trustees  did  not  eonsult  i>ro 
lessional  surveyors  or  valuers;  but  there  was  notlini^ 
speeial  in  the  nature  of  the  prop<'rty.  as  there  was  in 
Le„n,ml  V.  WMeleu.  :W  t'h.  1).  :)47;  12  A.  t.  <2(  to 
remler  the  assistance  of  an  expert  reallv  nepessary  tor 
the  s;uidauee  of  a  |.rudent  man.  A  man  oeed  not  be  a 
special  surveyor  or  valuer  to  fon.i  a  (ruatworthy 
opinion  of  the  value  of  ordinary  aRricultural  land,  and 
the  law  is  not  so  stringent  as  to  compel  us  to  say  that 
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till'  tnislcos  were  guilty  oT  (l<'ivlu-ti(iii  oT  duty  i il 

.-fckiiig  advii-i'  ffiiiii  such  a  |ifi!iiiii.'"  This,  liiiwi'ViT. 
was  n  case  t>['  Irustci's  rctiiiniiiff  sccuritii's  iuitlidiizcil 
i)y  tlicir  tr-iist.  aricj  the  stal^'iiii'iif.  s(i  far  as  it  r<'lat('s  u> 
invcstnifiits  iimdi-  hy  the  trustees  theiuseh cs.  can  lie 
(■"iisidereil  (iiily  as  <lict(i 

The  H(i|-(ls  ••lielieved  in  lie."  in  section  :!1,  (Id  ucit 
fjiivern  the  winds  •'instructed  ami  eniplnycd  iiid.'- 
|ieiidently  of  any  dwncr  iil'  the  prnperty:"  and  there 
fore,  in  cirder  tci  entitle  a  trustee  lending'  niuney  lui  tlie 
security  111'  |ii-iipeit>.  to  the  |iroteetiiin  o!  ilie  -latute. 
lie  iiuist  lie  alile  to  shew  that  the  valnatoi  ■  <  whosi 
ie|iort  he  acted  was  in  fa.  i  -o  instnuied  and  enrpli.M'.l 
hi  ir  SfilKil.^cl  (IS!14|.  I  I'll.  L':ll  ;//,,.    II  ,///,,,        1  i..l. 

ch.  :js(;. 

(J)  I'rio]-  to  The  Trustee  Act  tlie  duties  of  trustees 
iuvestiiin  trust  money  were  well  known.  They  were 
entitled  to  lely  on  e.\perl  advice  as  to  the  value  of  tlie 
propert..  lull  if  they  did  so,  il  was  their  duty  to  see 
that  thee.vpert  was  properly  instructed— that  he  knew 
for  whom  and  with  what  oh.ject  he  was  advisiiii;,  and 
that   lie  was  jH-tina;  independently  of  the  ninrtj^afror, 

these  lieiuK  pi autions  which  a  prudent  man  of  luisi 

ness  minht  reasoiialiI.\  ■  expected  to  takc>  in  the  con- 
duct (if  his  own  att'airs.  llaviiiH'  thus  lieeii  advised  as 
111  value,  they  had  themseivcs  to  i|e;eniiine.  and  couiii 
not  delegate  it  to  a  third  party  (even  an  exjiert)  to 
determine,  what  aimmnt  they  could  prudently  advaih.' 
on  the  securitv  in  qiicstiiin.  SIkiii  v.  (dlts  (IIKiiM.  I 
fh.  :!W). 

AVIiere  a  valuator  was  selected  liy  a  tinii  of  siilici 
tors  who  acted  for  the  mort.gafior,  and  his  fee  was  paid 
hy  the  inorts'agor.  it  was  held  the  valuator  was  not 
instructed  and  einplou'd  and  actinc;  inde]iendeiiily  of 
till-  mortgagor.    Slmii-  \.  I'atrs.  xii/iiti. 

"What  is  meant  liy  ■instructed  and  cniploypd  inde 
liendeiitly  of  any  owner  of  the  iiro|)erty' .'  I  think  it 
means  this:  that  the  relation  existing  hetween  em 
plover  and  employed  must  exist  as  lietwcen  the  trii- 
lecs  and  the  valuer,  and  hetween  them  oiil\      that  the 
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\'iiliU'r  must  1)0  i'lititlfd  to  look  t'oi*  liis  rciminoration 
to  till'  person  who  employs  him,  mi<l,  on  the  other  liaiid, 
umst  he  responsible  to  that  person  only  lor  the  due 
perl'ormanee  of  his  duty  as  vainer.  When  you  have 
tliat  he  is  responsihle  and  eniph>ye(l  inilepi'ndently  of 
the  owner.  I  do  not  think  it  is  inenmlient  on  the  trustee 
to  enquire  into  all  tin*  j)revious  business  transactions 
of  the  valuer  and  to  liiei  out  whether  he  lias  at  an.\  time 
reeontly  or  loufc  before  advised  or  aeted  for  the  niort- 
Kas'ir;"  I'er  Warrin  .m.  .1..  In  /r  S(ili}nian  (I'JlL'),  1 
fh.  p.  L'Hl. 

A  trustee  is  not  entitled  t>j  the  |iroteetion  of  tlu' 
.\et  unless  the  report  or  valuation  whieli  ultimately 
]iroves  insutlieient.  was  made  U|ion  his  owni  instnietions 
and  direeted  to  the  partieular  investment.  N'or  is  the 
trustee  entitled  t<i  sueli  protection  unless  thi'  invest 
ment  wliieh  has  j)rove(i  defieieiit.  was  a  proper  invt'st- 
ment  at  the  time  in  all  respects  other  than  vabn'.  In  if 
II'rf//,(/,  ."ill  L.  .1  Cli.  :isri;  (i-J  I,.  T.  44!l.  Sei.  also 
/.'/,.///(  V.  Fl(i,l;i„lr.  (i:i  L.  T.  .'i4li.  (1X1)1 )  I  Ch.  :',:!7. 

In  /)(  If  Piiiliiiiiliiii.  7)7  I..  T.  ().')4,  trustees  loaned 
moiu'v  on  liotel  property  and  eottafre:<  and  houses  wliieh 
were  principally  lei  at  weekly  rents.  N'aluei-  were 
employed  and  Ihe  parti<'ulars  of  the  several  properties 
as  furnished  by  the  inortitaKors.  were  submitted  to 
them,  but  tlir'  Irustees  diil  not  make  enipiiries  for  the 
purpose  of  verifyinf;-  the  statements  as  to  the  value, 
income,  etc.  In  their  instructions  to  the  valuers,  they 
told  them  the  mortiiaiices  weie  trustees,  but  they  ilid 
not  tell  iheni.  according  to  the  rule  laid  down  for 
Irustees  in  lendinir  on  the  security  of  liou.se  ))roperty, 
I'. 'it  they  dill  not  desire  to  lend  more  tlniii  one-lialf  of 
!  .e  value.  Neither  did  they  call  the  attention  of  the 
valuers  to  cirininistances  wliic'i  niiijlit  alfcct  the  value. 
'I'hey  also  omitted  lo  instriiet  he  valuers  to  ascertain 
whether  the  particulars  nere  correct,  or  what  were  the 
outu:oin}!;s  fir  averase  amount  of  repairs.  It  was  liehl 
tlial  the  investment  was  improper  and  tlii'  valuers  not 
|iroperly  instructed. 

The  selection  of  a  valuator  .should  not  he  left  to  the 
solicitors  eninlo\pil  hv  the  trustees.    It  is  not  the  jiart 
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"i  llio  iirdiiiin-y   Imsincss  „(  a  solicitor  to  el .«,•  a 

valuator  for  trustees  intcudiuK  U<  invest  trust  nionev 

""  ' ''KiW.     ir  asked  to  nairii'  a  laluator  the  oriliii- 

iM-y  I'ourse  is  for  tl]|.  solieitor  to  submit  a  uauie  or 

mimes  to  tile  trustees,  and    to    tell    tile vervthiii.' 

wliich  the  siJieitor  kmiws  1o  j^uide  their  eiauee, 'but  to 
leave  the  I'lioiee  to  Ihcin.  Where  trustees  did  not  exer- 
cis,.  iheir  own  judftnient  as  to  the  choic..  of  a  valuer 
liut  aeeepted  the  suK^.'stion  of  tliiMr  solicitors  that  a' 
"•ity  snrvey<jr  who  had  introduced  the  sei-uritv  to  them 
imd  was  in  fact  the  aseiit  of  the  mortKagi)r  with  a' 
liecunmry  interest  in  the  conipli.tion  of  the  loan,  siiould 
value  the  prop,.rty.  it  was  held  the  trustees  were  liable 

lor  a  loss  on  the  loan,  and  it  was  no  def e  that  tliev 

bad  acted  (ui  the  advic<.  of  their  solicitors  /•',-;  v 
/"/'w.  -'S  Cli.  1).  L'dS:  In  ,c  Sfimil  (1SH7),  L'  Cli.  TlS:;. 
Heforo  The  Trustee  A<'t  it  was  held  that  if  trustees 
lent  iiioney  on  iiiortMaKc  and  emploved  the  same 
solicitor  as  the  inorlKaKor,  they  were  bound  to  take  the 
nlniost  iirccantion;  if  they  trusted  iniplicitiv  in  the 
solicitor,  however  hijjcli  his  reputation,  tliev  were 
respcuisible  foi'  any  loss  occasioned  bv  his  fraud,  and 

tbe  iiidenmity  clause  usually  inserted  in  the  trust  d 1 

(bd  not  protect  them.  Siifloii  v.  Wilder.''.  I..  K.  \-2  Ko 
'■'•'i'.l:  Fiethv.  Onihniii.W  h:  Ch.}i.:,22. 

(;i)  AVhether  a  trustee  is  liable  for  lending  more 
tlian  one-half  the  \alue  of  the  property  as  stated  in 
tlie  valuator's  rejv.rt,  does  not  appear  to  have  been 
exjiressly  decidwl.  In  Kn«land,  before  the  jiassim,'  of 
The  Trustee  Act,  certain  well-defined  rules,  limi?iiiK 
the  anicmnt  to  be  advanced  on  inortKiW',  had  obtainecC 
Km-   instance,   it  was  laid   down   that   in  the  i-a.se  of 

ordinary  ajrrh-ultural  land  llie  loan  should  not  I'V d 

two-thirds  of  the  value,  whereas  in  cases  where  the 
sub.iecf  of  the  security  derived  its  value  from  buildin:rs 
on  the  land,  or  its  use  for  trade  purposes,  the  niarj;in 
oiijrht  not  to  be  less  than  one  half.  Rut  it  was  held 
thes,.  were  not  hard  and  fast  limits  np  to  which  trustees 
would  in\ariably  be  safe,  and  beyond  which  tliev  could 
never  safely  lend,  but  as  indicatill^'  the  lowest  inarffin 
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wliich  i.i  "i-iiiiiHiy  I'irciiiiistiiiKrs  a  cuii'l'iil  iiivt'stor  nl' 
iriist  riui(l«  ouKlit  I"  aiTcpt.  Leaioil'l  v.  Wliileli/i, 
]J  A.  C.  Ti;".  Wlicic  land  was  vuliii'«l  at  tT.IHK),  and  a 
lilistw  liiaiifd  t:4IH>  more  llian  the  twi>-tliirds,  Hai'iin, 
V.C.,  ivl'usfd  ti>  liiiM  liini  liable.  In  /c  (Idiljivii-  '-"' 

I'll.  !'•  -t*'-  .  ,       „,, 

Jn  a  sul)S<'(|iuMi[  fasc  tlic  snuic  JiidK''  i'ind:  "  I  Imtu 
is  lino  cli'ar,  lioni.'.  ,  intdligildi'.  '>"'  inllcxililf  n\\v 
wliii'li  has  n.'vci'  1  -i  ,i  dcimftcd  frcmi  in  (iincs  ancient 
(ir  nKiclcrn.  viz..  i  ni  a  trusti'i-  is  iMinnd  to  act  in  llii' 
(.xcriitiiin  i>f  his  l..ist  as  a  prnilcnt  i;.an  wi.nid  in  dral- 
iaf,'  with  liis  own  proiiiTtv.  .\|)l>l,vint,  that  iidf  to  the 
present  ease,  ean  it  !"■  said  tlint  any  prndent  man, 
iiaviiif;  to  invest  nearly  tT.tHHI  upon  leasehold  property 
with  a  view  to  iiresent  inecane,  wonid  venlnre  hi.s 
money  to  the  e.\tent  of  niori'  than  one  half  the  estim- 
ated value  of  the  projierty.  when  the  property  con- 
sisted of  hiinses  recently  hnilt,  iinocc-iipied.  not  whollv 
tinishe<l,  pi-oducini;  no  fixed  certain  rents,  etc."  .\lid 
the  trustees  were  orden^d  to  make  ^(hkI  the  loss. 
SiiK'llniiyl  v.  Ilti.-li„!l.-^.  'M  Ch.  I).  4IHI. 

Anil  where  trustees  loaned  less  than  one-half  on 
the  security  of  a  freehold  liricktield.  with  Imildinus. 
machinorv.etc,  and  there  was  a  loss,  the  trustees 
were  made  lialile  heeause  the  value  of  the  property 
depended  mainly  on  the  success  of  a  speculative  and 
lluetuatin,!;  husiness.  »  laisiuess  larjrely  dependent  on 
the  enei-Kv  and  solveiicv  of  those  working'  it.  Li'ttiaii'l 
V,  Whili'hil,  -.Vl  fh.  I)'.  liMl;  1-  .\.  f.  '■!'.  See  also 
Siickiifii  V.  Si'itcll  and  /•'),(/  v.  Tuiisnu.  siijiiii. 

Hut  where  trustees  sli.nhtly  exeee.ld  the  aiiK.unt, 
liut  acteil  honestly  and  as  pruilem  men  wouUI  have 
done  in  dealing  with  their  own  funds,  tli-v  v-rf  pro- 
tected hv  the  Court  and  allowed  their  cost  ./roi.  -  v. 
I.iutis. :!  Deli.  &  Sin.  471  :  He  (!o,lli;:i.  .v/i;//";  llr  l'<'" 
s,i,i.:>\  \..T.  N.  S.  dllL'. 

•■1  dissent  entirely  from  the  ])osition  taki'ii  up  h> 
some  of  the  defendants'  expert  witnesses,  that  oiic 
thev  have  ascertained  the  value  of  the  property  they 
are',  whatever  its  iialure  and  wli:      ver  method  of  valu 
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"t.o.i  tlu.v  l,«v..  a.l„i,t..,l,  „t  l,.«,t  ,„ma  f„av  justiH,.,! 
Ml  mhmnn  im  a.lvaiu-..  „f  two-third.s  „f  it.  vah,,. 
Mich  a  p.,siti„n  i„  my  „,,i„i„„  ,|,,iv„t,s  tl„-  „l,j,.H  „f  tlic 
M'..  ,,m  l,y  inakinff  ,vhat  th..  l.,.Kislat„r..  ha.  n..-„K„i-,,.,l 
"s  t  ,..  sla,Hh,r,l  „r  th..  Miininnini  ,.n,t,.,.ti.,H  which  a 
)ini.l,.„t  „„,„  Will  ,„,,„i,,,  i,„„  „  st,„„|a,.,|  „i  the  „u,„,al 

nsk   which.   «iialcvcr-   the  iialui- '  ||„.   |„„,„.|-tv    a 

i;™'l>'>'l  "''H,  will  IH.  pn.parc.!  to  nin;  ami  it  ,l,.,.rn,.s 
the  cxpct  ailvicc  „i,  which  the  tiiislcc  is  to  iciv  a^*  to 

the  i,mi-K,„  of  ,,rotc,.tio„  t<.  he  r,.,|„ir ,r  all  ,ts  value 

It  IS  true  1,.,.    as  i|  was  l.clore  the  Act  thai  th u- 

'"■iim  sua,  which  a  pni.l.nt  man  can  he  a.hise.l  to 
I'MHl  upon  a  ino,.|;;a«e  .Icpemis  on  the  iiatn.e  of  the 
l""P«'ity  an,l  npon  all  th,.  cirenmstaiics  of  the  ,.a<e 

"  the  pr-opcly  is  liahle  to  ,lcterMMal isspeciallv 

Ml  ),iect  to  fluctuations  in  value,  or  .leja.n.ls  for  its 

vaine    o„    ,.|,euinslanccs    th, ntinual    ,.>.ist,.|i,.,.    of 

which  IS  pi-Pcanons.  a  piuilent  man  will  now.  as  „m,h 
as  helon.th,.  Act.  f..,,„i,.e  alar,,.,- margin  foi- his  pro 

'  .^  no  such  .lisailvantajfes.  an,l  an  ,.xp,.rt  who  ,lo,.s  his 
iliity  will   take,  this   into  ,-oiisi.leiati,iii  "      I'aiker     I 
SiKur  V.  Catr.~<  (HIO!)),  1  di.  j.p.  ;i!)8.  ;!■),) 

Th,.   ohject   of  tMist,.es  must   ..v,.r   he' to   mak..   a 
pennancnt  inv,.stni,.nt.  that  is.  one  which  will  he  mai„- 

*"','"''    '".'■  "  ' M'l''"''''-'  l»M-io,l.  an.l  whi,.h  will  not 

""  y  .lunnj;  that   pc-io.l  yi,.|,l  th,.  stipniate.l   i,,,.,, 

Ill  snma,lvan,.,.,l.  \»  l.,'.nn,„l  y.  wiit,U;i  1-  \  (■ 
>■'■-.  the  l.onl  Chancello,-  ,hv,.|ls  ,,„  the  impo.tanc,.'  of 
^ccriiis  th,.  ,.apital  sum,  l,„i  ,|i,|  „„t  ,nt,.,„l  to  pla.-,. 
;a  111!'  Iiackirroimil  th,.  impoi-tan,.,.  also  of  s,.c,i,-in.V  th,. 
inc.me.  whi,.h  may  I,,.,  a,i,l  oft,.„  is  as  ,.ss,.ntial  t,"  th,. 
weltare  ,)f  th,.  i-,.inain,lerman  as  it  is  to  thai  of  ih,. 
K'tinat  for  life.  T,usf,.,.s.  th..r,.for,..  must  r,.«-ar,l  anv 
ailvi,.,.  f.nv,.|,  to  them  rcsp,.,.ti„jr  vain,,  fnmi  this  .lonhle 
p,iint  ot  vi,.w.  an,l  ,.annot  he  ahsolv,.,!  fnmi  liahilitv  for 
,.ss  ansiiiK  in  a  parti,.ular  transacti.m  I.v  slanvin,. 
thai   th,.ir  a.lvanc,.   „as  within  the  all,nv,.,i  limits  .-.s 
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,..pu-.ls  .•a,.it..l.  i(  tl».y    were    ..xcj..ae.l    »«    nW^nU 
i„„„„..,  ...Hi  the   ...e.....e   was   "''"'h''"^   "     ">    " 
stipulate,!  i..t.'.-est.     /„  ,r  .Somr-.s,./   (1SII4).  1   Hi.  p. 

"''''rh...T  is  im  lixe.l  n.le  tl.iit  i.i  all  eases  where  a  p".-- 

,,urp.,ses,  trustees  w.a.Ul  he  «»'»>  "I  "  l'"'^^"'^''  "\f' ""J 

operv;  hut  if  the    ...nrtK.me.l    p.e....ses    a.ul    the 

:;.:;;  a,e  .>  i„sepa,ahlo  that  '1- ;!'-";f'-;-'-,; ' 

the  h»si.H.ss  ...av  .esult  ii.  .lepree.at.....    -t  »>'^  1' 

U.V  trustees  ..ught  ..»t  t,.  aava..ee  ...ore  tl.a..  ..ne-l.all. 

f  t'h     Jee.tritv  is  .enlly  a  hu.i..ess  plus  the  ,.re,...s..s 

„     \,„i,,.  it  is  earriea  ,„.,  trustees  «.e  ^vell  a-  v.se.  to 

l,;,ve  ....thi..K  t..  .h.  V  ith  it.    Palmer  v.  h,„e,.on  (DU  ), 

(4)  ''si..ee  the  Act  a  trustee  has  \.ee...  and  is,  .iusli- 
fied  i.  aeti..K  ....  expert  adviee,  ..ot  only  as  t..  the  v  al..e 
„  t le  p.-..pertv.  hut  als„  as  t..  the  a.....u..t  he  ....  > 
,r.  .Mlv  alva.-.<.e  there..,.,  provided  the  a.lv.e..  he 
^:Z  i,".  s..,.h  .....,.,.er.  a,..l  l.v  such  person,  as  .s  e..  .- 
te...,lat.Ml  i..  th..  s,.eti....,  a.al  that,  >vlmtever  be  th. 

:i:^.t.hep,ope.ty,the„.,..,..,ta,lv..,u.ed..m 

more  than  two-thi.Mls    (i..    Ontar...    ..ne-haU)    ot  its 
e     Th..  prin..ipl..  i..volv..d  see.,.s  to  1;^  that  w.th. 
i„.i,s  o-  what  is  olte..  .•nUed  the  "two-thmls 
;   '   ,,„de.,t  ...a..  ...ay.  as  to  the  a,..o«..t  wh.el.  ean 

!,;.,:  th,.  p.-,.p,.rty  1..-  aKrienlt,.,-nl  la...  o.'  ---  .. 
|„.il,,in«s  us,.d  for   ......U.    purposes,    .-ely      '     ?=;1» 

•wlviee  ol.tai.ie,'  with  ee.-tai..  p.-eeaut.ons,  .t  lieiiiR  <>t 

•     ,  so  a    "..e.l  that  i..  .'ivh.,'  the  a.lviee  the  expe.^t 

•i      .„nsi.ler  all  il.e  ei.r...nsta..<'es  of  the  ease.  meU.d- 

"  .t...'e  of  the  property,  a,..l  will  ..ot  adv.se  ,v 

l!;r.'er  »'l™"'-  "'«"  "'"l"'-  ""  *'""  ""■»"'^«»'"'"«  '•»" 
p,-u.le..tly  l.e  ....Mle.    «).«..■  v.  f'«/«. .«../.'«. 

This  was  followed  in  /"  i<-  Snlomnii  (1.11-).  1  t- 1- 
■'fil  whe.-o  th..  trustees  were  eharged  with  i.ot  hav.nj? 
Ihen.selves  .nade  any  i.,quiries  as  to  the  '^o  «'';  ;,;"f "  " 
i,,..  the  nat,.,-e  of  the  property,  the  a.nount  ot  the  o..t- 
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K«mg<',  etc  Warringt.iu.  .1..  sni.l:  ••.\„«  «illi  n-liT. 
•■iKc  III  tliat  iimtt.T,   I  think  timt,  Ix'tur..  tlic  Act,  it 

"■""!''  'ii"''  I II  III!'  'Iiitv  „r  th,.  trustees  t(,  .-atislv 

thciiisi'lvcs  lis  reKnrcls  all  tliiisi'  matters,  iiii,|  „s  I 
have  ,  In.ady  sniil,  it  is  hiinlly  e„  ileiided  that,  liut  for 
the  Act,  they  Wullhl  lldt,  in  these  respeels.  |i.,ve  lieeu 
KUilly  ,,r  iieKliKeiii-e.  the  e(inse(|iii.iii-es  iif  whii-li  iiiiKht 

'ii">'   ' II   visil.Ml   npiiii  them.      I!u;   sim^e  the   Act     I 

think  the  trustees  are  in  a  very  (lirtereiil  |><>siti<m  iii„l 
that  they  are  justiHed  ,„n,  „s  Parker.  .(..  saiil  in 
Slidii  v.Cilrs.  ill  assuming,-  that  the  valuer.  «lins.>  duty 
It  IS  to  advise  them,  «il|  satisly  himseir  „r  tlie  taels 

"''"'■''  '"''•  """i-.v  ill  "ider  tu  eniiiile  him  t.i  make  a 

l'i-'M"'i'  valimtKin.  ainl  that  the  trustees  „,.,.  theivfnr,. 
relieved  froiii  that  part  of  the  Imrden  which  was  .-ii.t 
upon  them  hy  the  Court  hpfore  tlie  Act  was  passed." 
The  valuator's  report  slMUihl  state  tlu.  value  of  the 

proi>erty.  and   not   i vly   the   sum   the   trustees   are 

entitled  to  advaiie ,  the  property.     If  a  iiorlioi,  of 

the  value  is  made  up  of  liiiildin>;.s,  Ih..  value  of  the  land 
and  liuildiiiKs  sliould  he  stated  si.paratelv;  ami  if  the 
valm'  inclii.h's  any  sum  for  plant,  machinerv.  ^'ood- 
will,  etc.,  th.'.se  should  he  speeiticallv  mentioned  md 
lull  particulars  Kiveii.  /»  ic  .S7i(«,7  (1S!)7)  I  Cli  -iS'!- 
Ill  re  Whilclfii,  '.',?,  Cli.  I).  :i47. 

Where  the  pro|.osed  seeuritv  consists  of  house 
property,  or  other  hiiihliiiK.s.  the  report  sliould  shew 
the  avpriiRo  rentals  or  other  income,  and  all  the  out- 
SoiiiKS  includilifi  taxes,  insurance,  probal.le  repairs 
etc.  The  section  clearly  indii'iites  that  the  report  is  („ 
he  m  writiiijr,  and  not  a  mere  verlial  statement. 

It  has  been  held  in  cases  of  trustees  acting  under 
trust  deeds  contaiuiiin  indeiniiitv  clauses  as  wide  as  the 
provisions  of  this  Act,  that  such  iiidemnitv  claiis,.s 
atTord  no  protection  to  trustees,  who  fro,,,  motives 
laudable  in  themselves  act  in  plain  violation  of  the 
duty  which  they  owe  to  th..  individuals  heneticiallv 
nitovestcd  iii  the  funds  which  thev  administer.  The'v 
<lo  not  iirotect    asninst    positive    breaches    of    dutv. 
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.SV(o»  V.  Ihntsoii.  4  Ct.  Soss.  L'lul  soiios,  ;!10;  Kitox  v. 
MacKimnn,,  V,  A.  C.  1>.  7(..-);  Ilor  v.  .l/ccA,  U  A.  C.  ojS. 
ildw  I'lir  tnisti'i'S,  iiivi^sting  tiiist  fiimls  on  moi't- 
ua"os  (111  real  ostati',  can  itIv  uii  the  ))orsunal  cliaim'tor 
,„■  mi'an^^  (if  tlie  iiiortgaK"!--  «''''i"^  "1"-'"  '"  'iu<-'sti»n.    In 
/„  ir  Sonirrsi-I.  IS'Ji.  1  Cli.  at  ii.  1247,  Kifewieli,  J.,  saiU : 
•■On  tlic  (inc'stiiin  liow  lar,  if  at  all,  trustees  may  lu-op- 
eilv  rely  <ni  tlie  positicin  of  the  borrower,  there  is,  as 
lar  as  I  am  aware,  nu  authority.     -Men  of  ordinary 
eare  and  pnidenee  maiumdna;  their  own  affairs  would, 
no  donlit,  take  this  into    ,-onsiderati(ni,   and,    m    the 
nereantile  worhl,  it   is  I'reciueiitly  treated  as  ennally 
iiniiorlant  with  tlie  value  of  tlie  seeurity.     It  is  ini- 
iiossilile,  I  think,  to  excUide  it  from  the  eonsideration 
of  trustees,  who  are  liounil  to  have  regard  to  all  the 
eireunistanees  eonneeted  with  any  proiiosed  advanee  on 
M.eiirilv.  anil  it  would  not  he  dittieult  to  imt  eases  lu 
which  the  solveiiev  or    insolvency    of    the    borrower 
would  properlv  inihieiice  them  in  makiii!?  an  advance 
M.mewhat  in  excess  of  the  limils  generally  allowed,  or 
declining  the  transaction   altogether;  but   where  the 
obieet   is  to  make  a  periiiauent   investment  of  trust 
money  on  mortgage  on  real  estate  it  seems  to  me  wrong 
to  advanee  a  sum  largely  in  excess  of  what  is  otherwise 
ri.-ht    because  it  is  believed  that  the  borrower  is  now, 
and  it  is  anticipated  that  he  will  remain,  capable  ol 

paving  the  principal  and  interest,  or  such  part  ther 

as  cannot  be  realized  from  the  security." 

In  .S7i«»-  V.  Cnlcs.  ."iijirti.  where  the  loan  was  mad.- 
on  house  properties,  some  only  partly  finished  Parker, 
.1  seems  to  have  thought  it  was  an  element  to  be  taken 
iu'to  consideration,  lie  says-.  "Du  the  other  hand,  at 
the  date  of  the  mortgage  he  was,  or  .-it  any  rate  w-as 
reputed  to  be,  a  man  of  substam-e,  able  to  miderlake, 
and  from  time  to  time  undertaking,  large  cmtracts. 
and  not  tinancially  dependent  on  borrowed  """»;>;• 
In  hi  re  Sohmnii.  siii'm.  it  was  e.mtended  that  tlie 
trustees  failed  to  take  into  consideration  tlio  v'''---""- 
alitv  of  the  mortgagor,  and  Warringtmi.  .T.,  expresses 
tlie'opinion  that  that  was  a  .piestion  for  the  vainer  to 
determine  upon,  and  tbat  since  the  Act  the  truste.-s 
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■  ''ntitlcl  t„  iissiiinc  lliai  liic  v,ilii,.r  lu,^  .|,|,,,, 

]>vrs,„m\  ciiKUi,,,,  i„  airi.  iii,4-  „|  th,.  valuo. 
Si'c.  ;JL'.  WlnT,.  a  tni.sli.>.  has  iii,ijn,p,.,-|v  mlvaiK-cd 
inniicy  (,r,  a  iiiortgay..  swiivitv  Mliidi  wimld  at  th,. 
"i.K.  (,t  th,.  M,vi.st,i>,.„t.  luui,  hi.i.„  a  pioi,,..-  i,nvsti,„.nt 
">  all  n.siK.,.ts  f,„-  a  less  sum  than  was  actually  a,|- 
^al.,■,.,l  tho  secunty  shall  Ik.  ,h.,.,a,.,l  a„  aatli„Viz,.,l 
nn  .■stMM.at  I',,,-  sn.-h  h.ss  suin.  aii,l  tl„.  tnist,.,.  shall  „„lv 
"■  l.ahl,.  t.,  M,ak..  .„,„|  ,|,„  s,„„  a,lva,„...,l  i„  ,.m.,.;s 
tli,.|'i.,il  wjth  iutciost. 

('<>iivs|),iriils«iths,.cti„ii<Ji,Ctii,.  KiiHi,|,  \,.|  s,,. 
.S/»«r  V.  Cat,'.  (VM)}.  1  Ch.  MJ.  This  s..,-lio„  points 
to  an  invi.stnu.nt  which  wouhl  have  \m-n  jiroiH.f  in  ail 
"thiT  r,.si),.i.ts,  ...wont  as  t,.  th,.  amonnt  a,lvam-,.,i 
.Nicli  an  inv,.stn]..nt  stands  on  an  ..iitirelv  ,litr,.nMii 
I  ""tins:  Iron,  ail  invvstmcnt  of  an  nimuthoriz,.,! 
<k'sei-.iitiun.  which  the  csliii  ,y„e  fr„,t  must  cith,.- 
accept  or  iv,|,.ct.  /„  ,,.  Sahno,,,  I'rir.l  v.  i;,i>l,'h„,  4_' 
v  ll.  U.  ooX. 

ir  th,.  rc,v/,„  ,/,„.  /,„,v/  ratiiy  an  unauthorized  in- 

'■'■■■^""""f  "  •""'<■••'  '1  l"ift  (d-  tlic  trust  estate  anil  the 

trust,.,,  will  l„.  ..xonerafd:  if  h,-  re.i,.ct  it  h,.  mav  ass,.rt 
a  li,.|i  uiion  It  for  tli,.  trust  n.oii,.y  invest,.,!  tli,.rein,  an,l 
alter  realization  coni])el  the  trustee  to  mak,.  Rood  tl... 
ilchciency.     Thonitn,,  v.  SInlill.  \  .),„•.  X    s    T.')! 

The  niod,.  of  enforcin«  lialiility  for  a  .ioficicnc'v  on 
an  insufhci,.nt  security  ,|,.p,.n,|s  on  th,.  ,.ircumstan,.,.s 
'd  th,.  iiarticnlar  case.  In  some  cases  ,iiisti,.e  will  l„. 
don,,  ly  l■eallzln^'  the  security  and  niakins  the  trust,... 
pay  the  deficiency;  but  in  some  ,.ases  if  mav  l.e  ri.dd 

to  make  hiin  pay  at  one,,  the  wli sum  imi,r„],,.riv 

mvi.sted  and  h.f  him  take  th,.  I„.„efit  of  the  s,.curitv 
//(  re  Sdhiioii.  I'lifsf  y.  rp/ilchi/.  .■^ii/iiii. 

The  rule  of  cpiity  that  triist,.,.s  who  liave  caiis,.,l 
.•1  l"ss  hy  inv,.stiii«-  trust  fiin,ls  on  an  unautli,)riz,.,l 
si'cnnty  cannot  lie  r,.,|uire,l  hy  the  n-sl„i  ,,„c  tnisl  to 

'"'''^''  S 1  ""'  '"»"  withmit  havinir  th,.  s,.curitv  trans. 

terred  to  tliemselves,  does  n,it  ajiplv  where  the  ceshn 
i/iK-  trust  IS  an  infant,  and  l.y  reason  of  his  infancv 
cminot  make  th,.  transfer:  li..  lieins  entitle,!  t,i  have  the 
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tnisl  l-iiua  nwcl.'  S"'"l  liy  11"'  tnistws  notvvitlistanaiii^L! 
the  scciirity  ciiniuit  1h'  tnuislVrrcd.  Ilni'l  v.  (,ijiil>l . 
1W«.  i;Cli.'-J."i(l. 

S,.,'  :;:!.  Sccti..!!.-*  :!1  iu..l  :ii;  sl.all  apjily  to  tniiisfi-i-s 
„!■  existing  s..c»i-iti.'.s  as  Nvvll  as  U>  new  s.-cUMties  au.l 
t(,  iiivcstini.hts  made  as  well  licforo  as  on  au<l  after  tlie 
4tli  (lav  of  Mav,  1S<)1.  unless  some  aetKUi  of  "tlier 
,,i-()eee.'liiiK  was'peMiliiiiT  with  n't'eiviice  tliereto  at  thai 

daU: 

4tli   May.   ISIIl,  was  the  .la;e  •■'I'he    I  lustee    M*. 

Ism."  was  assented  to.  . 

See.  :!4.  .V  trustee  shall  nut  l)e  cliarK.'!"'''''  "H''  " 
Ill-each  (if  trust  hv  roasuu  (Uily  of  his  eontiiiuiuK  to  liold 
an  iuvestiueut  wiiich  has  ceased  to  he  an  luvestuient 
authorized  hv  tlie  instrument  of  trust  or  liy  the  fjeneral 
law,  atul  this  provision  shall  airily  to  eases  arisiii- 
either  liefore  or  after  the  imssiiif,'  of  this  Act. 

Same  as  the  Knfilish  Act.  as  amended  hy  the 
■I'rustee  Aniendment  Act.  1804.  There  ai>pears  to  he 
no  reported  decision  where  this  socti(ni  has  been  under 
discussion.  Ill  III'  yicholls.  Hall  v.  Wililman  /)«-/, 
Latchford.  .1.,  said  the  section  had  no  aiipUcation  to 
that  case.  and.  (Ui  aiipeal  the  point  was  not  rais(^d  or 
discussed.  There  are.  however,  nmny  eases  where 
executors  have  been  autliorized  hy  the  will  to  retain 
investments,  and  it  has  hi>on  held  that  such  authority 
is  not  ahsolute  protection  where  they  have  not  -cted 
lirnih'iitlv  or  reasonably. 

A  ^'eneral  power  to  retain  stocks  in  ■which  the 
testator  has  already  invested,  does  not  ditTer  in  its 
scope  from  a  general  jiower  to  invest  in  these  stocks. 
Wliat  the  trust(<es  can  do  in  (Uio  case  hy  making  a  new. 
they  can  effect  in  the  other  by  retaininK  tlie  ohl 
investment.  Fraser  v.  Miirdork,  0  A.  C.  S,"),"),  877.  And 
a  directi(m  in  a  will,  or  other  trnst  instnmient.  to  re- 
tain investments,  places  them  in  the  list  of  authorized 
investments.    In  re  Ilaln^  (1007),  1  Ch.  22. 

A  mortpnse  security  is  unlike  an  ordinary  instru- 
ment, inasmucli  as  it  consists  of  a  debt  which  can  be 
enforced  bv  action,  and  also  of  a  security  which  can 
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I)c  ivalizcl  l,y  sale  ,„■  |-(,r,.,-|„siin..  A  ti-.istcc  „f  -i 
ni.ii-twiKc  security  is,  tlu'n.fdiv,  liabl..  tor  l„s,s  sus- 
tauiHl  „y  Ins  wilful  ,l,.r«ul|  ii,  „„t  Hlilainiii!;  imvincnl 
111  (Mtlu  1-  „1  tlics,.  ways.  Rut  a  tnist, ,■  is  not  a  surctv 
imr  IS  li,.  an  insuicr;  ]„■  is  „iilv  linl,],.  („r  smno  wnni"' 

iliiiif  liy  Iniiiscif,  and  loss  of  trust  ni v  is  not  i>ri  .,■ 

proof  of  siicli  wrnnii.     In  if  Cliamiinii'  i]Hm\)    ■•  Cii 
p.  774. 

Tlici-..  is  no  nilo  of  law  wliiWi  cojiipi'ls  tlic  Ciuri  to 

liold  that  an  liono.st  trust.-  is  <-onnH.||(.(l  to  make  -ood 

loss  sustained  by  retaining  an  autliorizod  seeurit\Mn  a 

tailing  market,  if  )ie  did  .^n  l.onestlv  and  ju'iidentlv  and 

111  till,  hehef  tliat  it  «,is  tlie  best  eonrse  to  take  in  tli.. 

interest  of  all  jiarties.    Trnst<vs  acting  lionestlv.  with 

ordinary  |)rudeiiei.  and  within  the  limits  of  their  tni.st. 

are  not  liable  for  ni-re  I'rroi  s  of  judgment.    Anv  loss 

.-•iistained  liv  the  trust  e.state  under  such  cireuuistances 

ialls  upon  ami  must  ]„■  b.,nii.  hv  the  owners  of  the 

property-i.e..  the  cc.l  .i.  ,,-„■  tni.t-^»nd  .-annot   i,e 

thrown  by  them  on  their  trn.stees,  who  have  ,lone  no 

wrong,  thimgh  th,.  result  mav  prove  that  thev  niiglit 

liossihly  have  done  bette        Uaroi/d  v.   Wliiielcii    Ti 

<-h.  ]).  .347:  12  A.  ('.  727,    ,  a  Hear  authoritv  to  ihis 

efteet;  so  are  Hiutnii  v.  Ihutnii.  1  Jfv.  &  Cr.  80:  4.'! 

K.  K.  i;!8:  and  Mais,hi:  v,  Ki'ut.  :>  Cli'.  I)  ,J08     /»  ir 

nw/mtai.  snina.    p.    77(i.      See    al.«o    liansfhnn,,-  v 

Diiii-leit.  (inO<)),l  Ch.  40!). 

Tn  /»  n-  M,;ll,in,l.  41  fh.  1).  47(i,  the  testator  em- 
liowered  his  trustees  to  eontinue  certain  investments 
a."  long  as  they  sliouhl  see  tit.  with  an  indemnitv  a"ainst 
liability  if  they  continued  the  same  in  the  same  state 
•  d  investment  as  at  the  time  „(  the  testator's  death. 
I  here  were  three  morfga.ges  mi  real  estate  the  value 
of  which  had  nuich  depreciated.  Xortli.  .T..  held  that 
wliere  the  ^■alue  of  the  mortgaged  propertv  li^id  fallen 
so  that  tliere  was  not  a  margin  of  one-third,  it  is  not 
tlie  ab.solnte  duty  of  the  trustees  at  once  to  call  in  the 
mortgages,  but  they  have  a  disereti.m  which  tli,,v  mnst 
exerci.sp  as  practical  men  witli  a  due  regard  to  all  the 
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(■iiTiiinslmii-vt-  of  111"'  <-ii>i'.  ^^lll■ll  ii^  'li''  I'" 
wilvciicv  (if  till'  niiirljfiif^cii-. 

Ill  Kc  XlcliolLs,  lldll  V.  Wll'lmtni  (  IIM:!).  2!)  O.  I..  U. 
•M'>,  the  ti'stiitdi-  ilic'd  in  ISTH,  j;iviii^'  liis  I'Statc  to  I'Xv- 
(■iil(prs  "ui'iiii  trust  tci  invest  the  iinicinls  tlicri'of  in 
siicli  nianni'i-  as  tlicy  shall  (k'l'in  most  advisalili'."  I'art 
„|-  the  estate  iMinsisted  of  li')  sliares  of  Ontario  Hank 
slock  of  the  par  value  of  $.-,,011(1.  In  ISSL'  the  par  value 
was  reduced  one  half,  and  in  18!)(i  liy  one-tliird,  and 
lati'i'  on  an  oi-def  was  made  to  wind  up  the  hank,  and  a 
claim  iiiadi-  against  the  estate  for  ilouhle  liahility.  The 
executors  took  no  steps  to  realize  ii|ioii  the  stock.  The' 
t'lmrt  held  that  the  lunver  to  invest  fiiveii  in  this  will 
was  eiiuivalent  to  a  power  to  retain  such  securities  as 
they  ini),dit  invest  in;  that  the  executors  acteil  in  fjood 
faith,  and  their  discretion  to  retain  th;'  shares  was  an 
honest  exerc-ise  (d'  the  di.scretion  f!;i"'n  liy  the  wilh  and 
they  were  fairly  justified  ill  not  selling  from  1S7S  to 
ISS2,  hut  thev  had  not  acter.  reasonalily  in  not  sellinsor 
endeavourin'f?  to  sell,  after  18SL',  and  were  lialile  to 
make  -ood  the  loss  to  the  estate,  viz.,  the  par  valia'  i<( 
the  stock  after  the  first  redii.  tioi: 

Where  absolute  discretion  is  H'ivcii  to  the  executors 
tli.'V  are  not  lumnd  by  the  ordinary  rule,  and  although 
where  the  discreticm  is  to  be  actively  exercised  it  must 
))('  hiuiestly  and  inlellinently  exercised,  yet,  where 
there  is  a  cliscretion  to  remain  sui)iiie,  culpable  lU'sU- 
fjeiice  or  dishonesty  imist  be  sliewii  to  render  tile 
trustee  liable.  Scuhliorjic  v.  Tipper,  L.  R.  13  Ki).  232. 
But  sec  He  Johii.ion,  ^\.  X.  (1880),  72.  where  it  seems 
to  be  recojinized  that,  even  in  such  a  case,  reasonable 
discretion  must  be  exercised. 

The  mere  fact  tliat  tln>  investment  was  one  made  by 
the  testator  himself  is  no  reason  for  the  executor 
delayiuf' to  take  proper  steps  to  secure  the  money.  If 
there  is  a  danger  of  loss  the  executor  must  exercise 
prudence  and  wat<'hfuliiess  to  prevent  loss.  liiirrilt  v. 
Iliirrilt.  27  (ir.  14:'.. 

In  lie  Gahouric.  lo  O.  R.  (il!.'),  the  testator  at  his 
death  held  a  iiromissory  note  against  W.  bearing  a 


iNTj;i:i>T--iMAi!ciiX(;  i;xi:ii  i,,i>  uirii.  ]:,;; 

liiKli  rate  „t'  i„t,,,vsl.  |,ist,.,„l  „r  ,,i||iiij.-  i„  ,|,„  ,„„,„ 
11-  inn.,-t,.,|  l,y  tl„.  will,  tl,..  ,.s,.n,l,„-  ivtiun,  ,1  tl„.  „„t,V 
111"'  11MM.W...I  ,t.  |,o,„.stly  l„.|i,.vi„K  ll,„t  W.  -vas  i;,„„i 
I'"'    li"  Mi-iirit,  n,,,!  iliat  i|  «ns  in  tl,..  uiWn-st  „r  ||,, 

'f"";     ^^^  i"i"l.iiMiltli,.  CI,,,,,,-,. -h.-M  ||,i<wi,s:, 

plain  b.vi..;l,  oi  trust  a hat  ,.x..,.„t,.,-  «as  lia ,  Imt 

;■"■""■'    '"'"  «■'•''  ♦li"  iiit"i>sl    1- iv,.,l   l„.v„n,l   tl,.. 

M.,i;al  rat... 

."^'■i'  "l!..nlizii,f;-  .\ss..ts." 


t'llAI'TKI}  X.WII. 

l.\Ti.:iiKsr— C'i!AR,^ix.;  Kxir,' n.Ks  ivnii. 

Thvn-  an.  tw„  Kr..,in<ls  .,„  wliiel,  an  ..xc,-,,!,,,.  ,„• 
■■"liiii>ii.'<tiat„r  „my  l„.  ..hars...!  with  intor..st :  1st  That 
111'  lias    >oen  guilty  .,r  ii,.,s,Hig,.„,.o  i„  ,„„itti,is  ;„  i„v,„t 

'''"7' '"'••''''"■"'■«*'-♦■  ' -Stat.. :l>,„|.  That  h,.  him 

1     iasn,a,l..  „.....„■  th..„„M„.y,,„- has,. „„„„i,tc..ls,„„., 
"lii.'i  m.sloasaac..,  t.,  his  „wm  |„„fit  an,l  a,lvanta«.. 

W  ith  r..s,.o..t  t..  n..Kl..,.t  „„  ,|„.  p„,t  ..f  „„  ^^,,,,,„„^ 
,11  ii"t  .nv..st,n«  bala,„.,.s.  it  .aust  l„.  .,|,se,.v,.,l  that  it 
n..,„..„tly  may  ho  „o,...ssary  an.l  .justifiahlo  r„r  an 
<  x( .  iit..r  t„  kp..p  lai-Ro  sums  in  his  han.]s  t..  ar.-.«  ,.,■  th.. 
.•xifroncy  .,f  th«  testator's  al^airs,  ospooiallv  in  the 
.■"iii-so  .,t  th<.  h,.st  >-..ar  aft,.,,  t,,..  ,1,...,,'..  ..f  tlu.  fsta 
t,  ■  ,M  „-l„,.h  ,.as..  su<.h  n,.,...ssity  is  s„  fullv  a.^kranv- 
iil!.,i,l,    hat  a..p.,r,|,nj,'  t,)  tho  onlinarv  <..)Hrso  .,f  tl  ■ 

.  t'ri  ;>    r,  """'  f  '""  '■""■'^i^'"«''l  'lislrihutab.,.  until 
.  t<.  ■  that   „,„..    But  if  tho  <.x,.out,„-  ko,.„s  „,.,nov  .1.. 
1  Ins  han.ls  w,th„ut  any  apparent  roas„n  ..r  ^e.-essitv 
len  ,t  l,e,.„n,es  noKlisonoo  an,l  a  h,.,.a..h  „r  trust,  and 

In  Krlma'''''^'''''''''^"'"*"-- "•^'•' '"''■■-'•  ^■-■ 

In  oases  ,,(  simple  noKleot  t.,  invest,  in  order  to  cive 

a  ela„n  t,,r  interest  there  must  he  a  clear  ease  of  i,u 

I'l-oper  retention  of  l.alanoes  to  a  ...msiderable  or  s„l . 


l.')4 


FAKITTOIi." 


Itl'N'rs 

Din  nffii'l. 


staiitiiil  aiiiiinnl.  In  Milia  v,  IlKiiifuiil,  J  Sim.  (N'.S.) 
.'41 :  S!)  1{.  R.  J74.  tlii'  Imlaiii'f  aiiioiiiitcd  to  i'Jti,  ami 
till'  t'diirl  iTl'uMil  t(i  cliarj!;!'  the  cxwiitdi-  witli  iiiti'ivnt. 
in  Mtl.iiuiaii  V.  Ileward.  il  (ir.  178,  WtH)  was  nmskl- 
cicd  a  icasdiiaWc  sum  l'(ir  this  imiposc  In  TlKunpsdn 
V.  h'uiiliiiini.  11  r.  R.  .'!l)3,  niter  an  administration 
(inlci-  appoar.s  tci  have  liccn  niaili'.  tlii'  cxccutois  iv- 
;aini'd  $l.MNt  in  tlii'ir  Ininds  tci  ni(>ct  claims  ajjainst  tlio 
estate,  and  were  niil  called  upon  to  jiay  it  into  Court. 
It  was  held  the  amount  was  not  unreasiimdile.  and  that 
the  I'Xecutors  weri'  not  charKeahle  with  int<'ri'st  in 
respect  (it  it. 

I'nder  the  changed  comlitious  of  the  present  time, 
when  hanks  are  so  readily  availahle  and  willing  to  ))ay 
interest  on  current  halaiices,  there  is  no  reason  why 
hank  interest  shouhl  not  be  earned  on  all  halances  in 
the  hands  of  trustees,  notwithstanilins  these  decisions. 

Where  the  will  contains  no  trust  to  invest,  and  the 
money  is  subject  to  distribution  at  any  time,  executors 
are  justified  in  depositing  moneys  in  a  bank,  and  will 
be  charged  with  bank  interest  only.  Re  Mclntjirv 
(li)04),  7  0.  L.  K.  548. 

Hut  where  nioiu'ys  are  left  by  will  to  be  invested  at 
th(^  discretion  of  the  executor,  he  docs  not  conform  to 
his  duty  by  depositing  the  funds  in  a  savings  bank: 
and  his  neglect  to  invest  exposes  him  to  pay  f  _■  legal 
rate  of  interest  for  the  money.  AVhere  the  benericinries 
are  infants  the  acquiesrence  of  their  guardian,  not 
being  for  their  benefit,  does  not  bind  them.  Siiiiilt  v. 
Wilson.  V.)  ().  K.  28. 

In  ]lr  lloiishcrinr  (188.")).  10  0.  R.  .')21.  the  .Master 
had  charged  executors  with  interest  at  (i  |)er  cent.  )ier 
annum,  with  annual  rests  u|ion  moneys  belonging  to 
the  estate  in  their  bands.  On  appeal,  Boyd,  C,  said: 
"The  more  modern  rules  developed  in  the  English 
Courts  relating  to  the  award  of  interest  .  gainst  execu- 
tors and  trustees  appear  to  proceed  upon  these  main 
lines:  (1)  "When  the  money  is  kept  in  the  executors' 
hands  without  sufficient  excuse,  the  ofTense  is  deenu'd 
an  act  of  negligence,  and  the  usual  Court  rai.^  of  inter- 


INTKIiKKT-     niAIM.JXi;    K\KrlT.JI:s    HiJil. 
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>'st  will   1)(.  clim-j;,..!  lit    Inllr  piT  l'(.|lt.      U')    Wlli'll   tin- 

t'x.'cutdis  ni(.  i,„t  „nly  iic^'liKcnt  lint  ( ii  ,ii,  ii,.i  „| 

iiiisl.'usiiii.v  by  cxpciiiliiiK  the  luiiils    t„i-    tliiNi-    ,,«i, 
iM'iicht  (II-  III  any  „tli,.,-  wny  nsiiiK  tliciii,  the  liinlicr  i„i,. 
"1   fivi'  )iiT  ci'iit.  will  h,.  cliaijr,,,!.      (,;)    ||'  n,,,  n,.,  ,^,. 
nn.«IVa.>iii]ic(.  is  (,r  mi,-|i  a  clianictcr  as  tn  l.wl  i„  H,,. 
'■"iicliiMdn  that  num.  tliaii  tliis   latc  iif  ininvst   li,.s 
Ih'cii  made  (.nt  nt'  tin.  iiimu.y.  as  joi-  inslaiirc.  if  it  is 
.■niiiliiyw]   in   (iiilinary   trailc  m-   in   s|ir(iihiti(iii    the 
l<.'ni.hciaii..s  will  li,.  all„w,.,l  tlir  „i,ti„n  „(  iMtlicr  liaviin; 
an  lu-ciinit  „(  tli,.  |.f,,fits  „r  luivin^^  il„.  intcivst  takiMi 
with  rests.       Iliirdirl.   y.  (l,u,i(i.  ]..    H.    :,    C'li.    L'4I  • 
l.iiliii(l„i  ,rs  „l  l„i,„riril.  vie,  A.tsinialioi,  v.  Co'lcmaii' 
I..  R.  6  Jl.  I,,  m.    Tho  latest  Kn^lisli  inks  „f  ,|,.,.ision' 
were  in  ottc-t  adopted  jiy  ,nir  Cmrt  „f  Appeal  in  /«,//,\- 
V.  I.fiif,/.  J  A.  J{.  4,-):i.  and  the  resnlt  1ms  lieeii  tn  iie.dirv 
some  ol  the  eailiei-  deeisions  on  ipiestions  of  inleiesi 
in  the  lepoils.    Jt  is  very  distiiatlv  laid  down  that  tlie 
pnintive  element  in  awanliiiK  interest  is  now  1,.  I>,.  ,|j...- 
earded  and  tlie  eompensntory  iirineiple  is  deelared  t,, 
lie  tliat  which  ^'overiis.     flilrnii  v.  Slciihcii    III)  W    |! 
,4.);/f,.,/„„,.x,4!)  I,.  T.  \.  S.<M  ;  I'yir,.  V.  /');,r.4J  I..  T. 
A.  S.  (il^d. 

"Tlie  Kradatiini  reeosnized  In  KiiKJish  p.raetipp 
may  however,  be  approxiinai  -d  here  in  some  siieli  way 
(IS  tins:  liy  eliari,'iiiH-  an  exeeiitor  who  iieKlijrentlv  re- 
tains fnnds  whieh  h,.  should  have  paid  over  or  made 
Iirodnetiv,.  for  the  estate  ai  the  statntorv  late  of  six 
per  eeiit.;  Iiy  eharKiiw  him  who  has  broken  his  trnst 
by  usinff  the  moneys  for  his  own  purposes  (tlnnKdi  not 
in  trade  or  speenlation)  at  siieh  a  rate  of  interest  -is  ,< 
the  then  enrreiit  value  of  money;  and  bv  ,-liai-iiiir  him 
who  makes  Kain  mit  of  his  trnst  bv  enibarkim;  the 
money  m  sj.eeulation  or  tradiii-  achentiires.  with  the 
profits  or  with  emnponnd  interest,  as  the  ease  may  be. 
••The  evideiiee  in  this  ease  shews  that  the  e\ecntors 
not  only  Icejit  eonsiderable  and  eonstantlv  inereasin.^ 
lialanees  in  their  hands  from  vear  to  vear  but  also 
allowed  the  aetins  executor  to  use  that  monev  as  lie 
pleased.     Tt  was  not  employed  in  trade  nor' was  it 


l.'iti  LXKri -|nl:.s    AniilNls. 

jir'(i\t'(l  that  ii(t\  prntit  was  nnuif  lail  ol'  it.  'riicr*'  is, 
iiciwi'Vcr,  liii  s|ii'c-ial  I'Viili'acc'  tci  .■'In  w  what  wen'  thi' 
riinciit  lalr.^'  11.  Hitc'r<'.-t  ihiriiiu  lhi>  |M'ric"l;  il  a|i|M'iiis 
tiiat  Ihi'  Jiiitcs  ami  innrtKani''*  hclil  liy  thf  cxcciitrnt 
hiiic  iiitcicst  for-  the  iiiii.»t  |iart  ut  six  piT  wiit.  If  any 
I'V  jih'iiiM'  hail  hccn  Kivcii  that  iiiiiia'y  was  wiiith  laipi'L- 
Ihaii  this,  I  shoiilil  have  diariu'd  thi'  cxwutdi-s  at  tin? 
liinliiT  lati',  hut  at  jiicsi'iit  I  sci'  no  sat'i'  ki'<>>»i'1  <in 
which  ti>  |ilaci'  thi'  iiitiTrst  at  iiidii'  than  six  pi'i-  I'i'iit. 
yearly.  Smui!  of  llii'  I'urliiT  authoritii's  iiii;;ht  liavo 
waiTaiiti'il  till'  MastiT  in  awanlinj;  rninnKiinil  inti'ii'st, 
hilt  I  think  that  sui-h  a  rhaiKi'  if  opiinscil  to  thi'  s|)irit 
of  the  ili'iision  in  hiiitis  v.  Ileahi.  .-.ii/ira,  anil  roulil  only 
111'  ii|ilii'lil  as  lii'iim'  in  (111'  iiatiiir  ut'  a  pi'Uulty  inipiisi'd 
on  till'  I'xi'i'iitors. " 

Sini'i'  III'  IIoiisIk  ii/i-i  was  di'i-iili'il  thi'  li'^al  ral.'  iif 
iiiti'iost  has  lu'cii  ri'iliii'i'il  to  five  iii'v  I'l'iit.  I'xi-i'pt  as  to 
liahilitics  existing  at,  of  |irior  to,  Ttli  .Inly,  1!KHI, 
K.  S.  V.  I'll.  120,  sw.  :i. 

In  a  case  uiinniiK  within  tho  thiiil  hranch  nl'  tlio 
iiili'  laid  down  in  Jie  lloiislicrin'r.  whi'i'c  an  oxwutor 
is  c'liai'Ki'il  with  profits,  it  is  not  thi'  i-oursi'  of  tlii'  t'oiirt 
to  cliarffc  him  also  with  intci'i'st  on  such  profits.  Silk- 
.■'tone  <(■  lldiiih  Moor  Coiil  Co.  v.  luleii  (VMY).  1  C'li. 
1(17,  a  case  of  scttin.!;  aside  a  sale  by  tlie  trustee  of  trust 
projierty  to  himself,  the  trustee  heiii;;  i-har.L'eil  with 
rents  and  profits,  hut  not  with  interest  thereon. 

liirjiis  V.  Uealii,  -  A.  R.  4.');!,  eiintains  au  elaliorate 
review  of  the  authorities.  It  is  there  laid  down  that 
the  principle  upon  which  the  Court  acts  in  cliargiuK 
executors  with  interest  is  not  that  of  punishment,  hut 
of  comiiensatiu);  the  ve.-itiii  <iiie  tiii.-it,  and  depriving  the 
trustee  of  the  advantaf?e  he  has  \vronj(fully  oMained; 
that  an  executor  will  not  necessarily  he  charjfed  with 
conipoiniil  interest  in  all  cases,  except  those  in  which 
there  is  ne)?lect  to  invest;  that  where  an  executor 
letains  a  portion  of  the  tru.st  money  under  an  honest 
helief  that  it  is  his  own  lie  will  he  charged  with  .'simple 
interest  only  unless  he  has  used  the  money  in  trade. 
Mi.ss,  C..J.A..  delivering  the  .iud.giueut  of  the  Court. 
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Miiili  ■■III,.  r.iM.s  I   hmc  cit,.,!  fr,„M  i.iir  „«„  c,,,,,! 
'■"'"■""'Il>  'liN   '^"  "I'  II"'  r"nl(.|itinn  timt  i -I,,,, ,■ 

'■"lll|"'lll"l  MlllTrM  ,|,.|„.,|,N  I,, „  „„,,,.  |.|,|,.  ,„■ 

li''i':    rill'  C.Miil    I.,  |„  |„.    p,v,.iii(.,l    l,v    t|„.    K,|.-Ii.«li 

■  li'ciHDiis,  Willi  ill,,.  icpiMJ  lo  till,  niviinisliu .s  „r  tli,. 

';""""■>■■    'l'l"'nilcis-ir niiH.Msci,iilni,llsliimiii>|i,.i| 

Innii  iMir  of  innrliri..  .just  iis  niiu-li  ,is  is  ih,.  piiiii-iiil.. 
M|..m  «hi,li,l„iimK,.s  slinnlil  l„.  „sm.^  s,.,i  111,11,  ,ii.,ii,ii 

111  riimiNiill  jiiw.'" 

Ill    llnir-i'  Ihimr  (•/    /lillllilh.ii   y.   /,,„,.,,  4   U.    H.    IS. 

il".il.  C,  siiiil:  •■'I'Ij,.  ,ic..\t  Ki-imiiil  „r  iipp,.,,!  is  i.n  ||i,' 

l|lH.slh,ll    „f    ,„|,.,-,.st.        Hy      ,1,,,      „s,|„|      ,,„||.^,,      ,,,■    ,|„. 

I'Miifl.  iiitiTPs.  is  1,1,1  ,.|,i,,-tt,.,il,l,.  iiir„i,ist  nil  i.x,.,.|,ii„- 
'III  iilt'.i-  III.,  .■ml  1,1  ||„,  (ii-s,  y,.,„-.  I'm,,,,  i,H„-  11,.. 
Iiin.l  IS  tl„.,i  ilislriliiii,,!,!,..  iiiiil  in,,.  |;,.,.|,s  i„i,i,i,,, 
lli,'r,.;ilt,.|-  i„  his  li„i,,|s  \vill„„it  i-i.|isi,i,  I,,,  will  i„. 
.■lini'K...!  with  inli.n.st.     Th..  p,.|i,l,.|i,.v  ,,1'  „„  ;„|„ii„  s. 

tia(i„ii  suit  (//(,^.,,^.  V.  ii,i„;„ii,,  17  ii,,,,v.  j:,!);  m 

li.  1{.  1471,  th,.  ii.ti.|,tii,ii  o  .  iii„i„.vs  ihiiuKh'tl,.. 
.■.^■.■iit.,i-  Ims  ii.,t  iis,.,|  tl„.  riiiiil  ill  iMisini.'ss  (/M»M,„  V 
Mils,,',,.  1  11.  i:  |{.  j;{(||,  ,|„,  „itl,l,„|,ii„i.-  „„  t|„.  ^r,.,„„„| 
•  ■t  iiii,.,.|-t,iint.v  lis  t,i  ,.|,iii,is  iipi.n  th,.  riiiiil,  ,„■  ,is  ti,  H  111, 
1^  ,.|ilitl<.,l  to  it,  iiiul  KiviiiK  ,i„li,...  to  l„.|,i.|i,.i,iii..s  who 
iilislaiM  fi-oiii  iiskii.jr  f„,  ,,,,  iipp|.„|,riati..u  or  iiii  iiiv,.sl  - 

liiftot  th..  nil y  {Milhii,,/  V.  (.■)«(/,  2  Coll.  211.'.-  711  l{    I! 

-'!'!»;  M,iiisl,'„  V.  Ca,,'.  4  l!..iiv.  4!»;  .V,  I(.  li'  |:i),  ivmli- 
11..SS  iiii.l  willinjriii.ss  to  piiy.  Iiiit  i,i„|,i|itv  to  ,h,  so  till 
It  shoiilil  h,.  iis.-(.itiiiii,.i|  hy  ,h.cn...  of  ti„.  Court  who 
iii-t.  th..  iiai-ti,.s  <.|ititl..,|  {S„tl,„i  V.  Sl„i,,,.  I  liuss.  1411 1  ■ 

""""■  "'■  tl'<'.«<'  « pt  til,.  ,.x,.,.utoi-  ri-oiii  paviii-  ii,l..v 

,'st  on  nion,.ys  which  h..  has  k,.pt  iinpro,lni.tivt.  to  th.. 
Ii..ni.hi-_ian..s.  In  !!,■  Kinii,  Kshil,..  K,;,i,s  v.  K, ■„„... 
1  W.  X.  1.S7I,,  p.  -IK,,  a.lniiiiistrnt.iis  -Hh.,  .laini,.,!  to  h,. 
h,'ii,.tinally  ,.ntitli..|  to  r„n.ls  in  their  .  n  haii.ls  an.l 
fail,.,l  for  want  of  ..vi.l,.|ii-,.,wi.i.,.  char-,..!  will,  intci'i.st. 
Ill  i-as,.s  of  iinprop,.,.  rPt..ntion  of  lialiiii...s  th,.  Court 
awanls  intiTcst.  wh..,,  tho  sniiis  ar,'  of  ,-.  ,-oi,si.i,.nil>h. 
"I-  sulistantial  amount.  ./„„,•«  v.  M„nnU.  !:  .Sim.  X.  S. 
1'4].  Thcro  is  no  p,,,,!  i-oason  for  not  i.harKiiiK  tiio 
oxocntorx  with  iiitovost  in  this  ,.as.^  upon  tlio  rpsidu.' 


i: 
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III  llirir  liaiiil.-  iilli'i-  Ilic  liiiii'  hIii'Ii  it  «iis  ili»tiiliiitiililc>. 
As*  till'  ii'siclimiy  I'stiitr  wiiN  iisciMiuihiil  m-  )fiit  in  I'miii 

liriii'  III  tiiiii'  it  mm'  miiiii'V   in  tlii'ir  linnilii  liulil  I'im- 

llic  usi'  111'  ii'siilimiy  Ii'KIiIi'i's.  Tlic  iiiiiiiml  rate  nf 
iiiti'ii'st  sliiiiilil  !"■  rlmr^i'il  ii|m>ii  it  frmii  tin'  tiiiir  it 
iiiij:lit  |ir(i|MTl.\  Inn.'  In'i'ii  .lisliilmtcil  i<v  ii|i|iiii|iriiilcil 
liiiwii  til  llif  tiini'  111'  il.i  iH-tuiil  iHiyiiiriil,  iir  if  not  yrl 
piiid.  iliiwii  tn  the  pri'sciit  tiim'." 

Hut  nil  c'XiTutiir  ii'tainin);  iiinncy  in  iiis  linmls  iiniliT 
II  hniiii  title.  IIiiiiikIi  niintukcii  lic'lii'l'.  tliat  it  is  his  (iwii. 
iiiny  III'  cxiiMfVati'd  nltnKi'll""'  I'limi  iiiiymcnt  cif  intci- 
cst.  Itiiicif  V.  I'liiihcilnii,  IJ  Vrs.  oSli:  iir  lie  nuiy  I"' 
iinliTi'd  til  pay  siinplr  inti'ii'st.  //i.r//i.v  v.  Hiiilii,  .■iiiinn. 
lint  in  Miiiiiifcr  v.  MiCinnht,  I  Moll.  1l!»,  tin'  I'Xi'ciiliii- 
"as  cliarKi'd  wIhti'  lii'  ri'tami'il  a  balanrc  nniliT  a  fair 
niisappri'lK'Hsiiiii  nl'  liis  rii;lit  tn  it. 

In  Tiniliii  V.  (Ivisl,  Mnscly,  |l!l.  it  was  said  Unit  il' 

ncy  plari'd  out  at  intcTcst  lit'  called  ill  liy  an  I'Xi'cii- 

tiir  witliiint  any  caiisc,  Iir  shall  pay  inti'icst  I'm-  it.  Hiit 
in  Seirhiii  v.  lifiini'll.  1  Uni.  I'll.  ('.  ol!l.  I.md  Thnrlow 
said  that  an  cxi'cntiir  had  an  linncst  di.scn'tiiui  to  I'all 
in  a  dcht  iH'ariiiK  intiTi'st.  if  ho  tlmiiKht  the  sami'  in 
hazard.  Sim'  alsn  sw.  ;!(!  iif  Tho  Tnisli'i'  .Vt.  and 
Smilli  V.  lUic.  11  (ir.  :!11. 

ir  an  I'xccutiir  has  cniphiyi'd  trust  ninni'v  in  trade 
(ir  in  spi'culatidli.  thr  ivxiui  que  IntsI  has  the  ii|iti(in  »l' 
taking  I'lther  interest  or  the  piiitits  whieli  have  arisen 
Iriini  the  trade  (ir  speeulatiou  :  Wi'dtlcihum  v.  Wedilir- 
1,11111.  -l-l  lieav.  KKI;  liut  he  niust  elect  t(i  take  either  the 
priilits  lur  the  wliiile  |ieriii(l.  (ir  the  interest  I'cir  the 
whdle  periiid.  hi  V /h-f  v.  rosier,  L.  K.  8  Ch.  llOil.  a 
case  in  which  a  dau^-'liter  ol'  the  testatiir.  a  lieneticiary 
under  the  will,  was  a.skini;  for  all  ni'ciinnt  iif  pnifits. 
liavins  been  credited  with  interest  ;  t  .")  per  cent,  on 
her  share  of  trust  niuiieys.  which  ((insisted  of  the 
a.scertained  share  of  tho  testator  left  in  breach  of 
trust  in  the  business  in  which  he  had  been  a  partner, 
.lames.  L..I..  says:  "It  has  been  distinctly  laid  down 
tiiat  a  ])laintiff  caniKit  claim  both  interest  and  profits 
in  respect  of  the  nuuiey  employed  in  trade,  but  must 
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wliHli.Tili..  plMMilili  niiiM  II,  ,.|tlM,  „.1„|,|  ,.r  M-„i„|i 
""■   III'-  l-n..-  ..„   «lii,.|i   111,.  M„.,.,.,,,v..  |,iuln..,;iii,,> 

«"'"»iii„i«t„ii„i,i  I,.,,  „„„„,,.  ir..i„.  ,..,,„„ii,„.,  ,;„. 

»nm,«..ri„.,it    I,   ,iii„|„  I,..  ,.,„„„|„,,„|  „„„  ^,,„  ^^„„|,| 

;""■"'"'"'■'    "■!" "  '     'n'stai.,!  tluii   s|,„,.,.  „„K  „, 

•:.W'-;'tit»nuM.Mn,,..|,,.,.t,,|||,,,i|,,,„,,|,.|,  ,,,,,•    I 

"'"..,,,,  tl,..|,,u,,ls  ,,!•  li..Mn,s,..,.s. ,.«  a,.,„.„,M„  linv,. 
I'-"  l»"lin./.„,..v. /.•„,,„//,  i,-,n.,„,.,..s,s.    Tl„.,.|,,,l, 
'•"'""■'"'»"•■'■•  "!■  'I'-'t  "il,.,,..  to,. ti„ii  i„,,„;.,i, 

"'■'■'■■•"."',"      .   I""t-'    I"   IIm.   ,...H,.   „]■ „.t„„l   |„|,||    In     ,1 

M  nxl,.,.  1,1  |,„.,i,.|i  „f  tni.t  t»  lii,M.s,.|r  „ii,l  ,„||„,,,  „„ii|,l 
»<•  lliiiik,  ,,.,|iii,-,.  u;y  full  n„isi,l,.n,ti„„  licloi-,.  ih,! 
ti'iiit  cum.,  t.i  a  Hiial  ilcisiim  „„  jt.'- 

•^"-■''"■"t'M;.  vli,,.|„.i,|.,  ,,,,,,,,,,  ,,,|^,.,,,,,,,,.,,^, 
..H„.>s  w,tl,  l„s„«i,  in  i.,  |,„„k  ar..„unt,  and  „s,.s 
Ills  turiil  l,„-  Imsincss  ,„i  ...os,  i,„,Mt  ho  cmsi,!..,-,.,!  as 
I'lVMiK  .■n,pl...vo,l  tl„.  ,im,i,,v  r,„-  liis  „-.v„  ,,r..Ht.  aii.l 

lh,.(.U.V.;iH.,:lt,„l.,s.  Ilail.  11  \-..s.  C 

WIioi-p  tiu.   Master  .-lu..,.,,!  a   Hum       with   |,,,,„| 
iiil(.n.st.iiiy,.nil.vl,nl),ii,-,.s,  .iriapiical.  M         J    \    ||,.|,| 

'■;<  1"  vu.w  .,f  tlu.  ,ii„,„„.,  ill  wlii,.|,  ,||,.  t,ust;.,.;i,.ai, 

«  th  til,.  ,.sta  ...  k,.,.,,MiK  ,i„  „,.,.,n,„ts  an,!  ,„aki>,K  ,i„ 
H  ..av.,„r  t„  k,..|,  H.pafat,.  tli.  plaintiirv  m,,,,,.,,  I,i„ 
liiak.nK  lis,.  „t  all  flint  ,.ani..  t.i  lior  lian.ls  an.i  .l.'.alir,.' 
«-,t  i  ,t  a,,.l  tn-atii,,  it  as  h..,-  ,„v„.  tl„.  .M„..,„,  «„; 
.lustifi,..!  ,„  )„,|,||„.  |,„,  ,„  „,,,„,„„  „„  ,1^^,  |.^^^^.^^^^  ^^^, 

iTit..r..st   at  th,.  I,.j;al  rat,..  up.,n  tli.-  y..arly  l,alaiH-,r.  ii, 

IK  I  liaiKls.    /iiiimnmtiii  v.  lyillcux.  -.]:,  ('.  |.,  .|.  ess 
\Vli..r..  trust  nion..y  liiis  l,..(.,i  |„„,„,,1  t„  „„o  ,',r',||,. 

.■N...-ut,,rs.  tl...  ..x..Putors    will    1,..   ..liar^o,!    with    Ih,. 

iij-'liost  rat,.  „1  mtPt-ost  that  ..„ul,l  l,„v..  1,.,.|,  „I,tai,i,.,| 

1,'r  th,i  iii„ii,.y.    Smill,  v.  Itar.  1 1  (ir.  ;!ll. 

Tli(.  «i,l,™-  „f  (h..  intostatr.  tuarrio.l  uKaiu  aii.l 
"ll-nvo,  her  liusban.l  t„  „.so  tho  ,n.,novs  „f  tli,.  ostat.' 
in  hor  )mn,I..  Tlio  Ma.^tor  eliarff,..!  hor  ^vith  intor..sf 
•It  ten  per  cent.,  hut  th.-  Court  ro,],,.-...!  it  to  siinpl,. 
iiitciost,  ,t  not  l)..ins  shown  that  more  ,.ouhl  have  h,',.|, 
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Fielder  v.  U'Uara,  14  Gr. 


rcalizt'd  on  investiiiciit. 

Jii  Suceieigii  v.  Svveieitjn,  15  Cir.  ooi),  it  was  hold 
that  executors  iiia\  be  charged  with  interest  as  well  as 
principal  in  respect  of  sums  lost  through  tlieir  mis- 
conduct, though  the  principal  never  reached  tlieir 
bauds.  Vdimloii  v.  TliumjjsoH,  10  Or.  542,  and  Bluiii 
V.  Ti-rrifbury,  12  (Ir.  222,  were  not  acted  upon. 

Kxecutors  paid  a  legatee  certain  sums  on  account, 
and,  on  a  further  denmnd  for  payment,  denied  liaving 
funds  suuicient  to  pay  the  balance.  On  taking  the 
accounts  nuiny  years  afterwards  it  was  found  the 
executors  luul  suflicient  fuuds  for  the  i)urpose.  and 
they  were  ordered  to  pay  the  legatee  the  accrued  inter- 
est on  the  legacy.    Sineifiiiii  v.  I'reeiiHiii,  25  (ir.  525. 

An  executor  who  transfers  funds  of  the  estate 
from  a  bank  ->vhere  they  are  bearing  interest  to  liis 
own  bank  where  tlu'y  do  not  draw  interest  will  be 
charged  with  rbe  amount  of  interest  lost  by  the  trans- 
fer. Iiut  hi'  is  not  answerable  for  profits.  DkU'a 
Eftulc.  183  i'a.  047. 
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■•Xothing  ought.  1  think,  to  lie  adhered  to  more 
sacredly  than  the  general  ])riiici])le,  which  is  that  a 
trustee  or  executor  having  dime  his  duty,  having  faitli- 

fully  ai untod,  and    liaving    brought    forward    the 

estate  committed  to  bis  cliarge,  sbould  not  be  deprived 
of  his  costs  upon  light  grounds."  Per  Lord  Westbury, 
lUrkx  V.  MichUnn,',),  U  L.  .1.  Ch.  304. 

The  following  have  been  lield  to  be  included  in 
costs,  charges  and  expenses:  Costs  of  )iroceedings  by 
an  administrator  against  a  defaulting  solicitor,  taken 
Jiotw  fiih  for  the  benefit  of  the  estate.     Be  Dari.<.  .57 
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Kil 


a'trusiiiii'  '«■  T,''  "l^""  '"■'''"''  '"•"i"^''>-  '''■^""J-d  hy 
■'/'«•/,  .4  i    J.  Ch.  S8J;  costs  01-  tonne.-  fSees"  puM 

^/ST' ■(,;!■ ----srt«:7l 
i-k  iir;:;.'';™;;,?",',""?'-'  •'""'"*  -  "'• 

.nS;.';;;;'  ',:;,',z"t '","»"'  ■"""• ""  — »'■ 
•™»™^  «»;."','.v;„., ,  sr'  p""s— ;" "" 

'  liishnhn  V.  I!.(,i,iii(l.  II)  (ir  47(»  '  ^'- 

t"-'t  tlio  .In,)„o,  l,ann«  1„„1  l,is  ntlontion  called 

E.A._1I 
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tn  t)i.'  iiinltor,  aiKl  bfiiiK  ai.k(><l  to  maki'  an  order  lor 
til.'  i)aviiifiit  o|-  the  costs.  (Iccliiics  to  ,lo  so.  It  is  not 
tl».  same  as  if  he  had  sai.l  iiothinn;  and  tlie  cftect  is 
tliat  eaeh  must  pay  his  own  costs."  He  Ilmlgkinson 
(18U.>),2Ch.  1!H). 

In  Story  v.  DnidaiJ,  K!  Ur.  375,  ilowat,  V.C,  aeen.s 
to  l.avo  Kone  a  step  liutlier  and  helil  that  where  tlie 
exectitor  seeks  to  retain  such  costs  out  iit  the  estate 
the  judgment  or  order  in  the  action  should  contain  a 
reservation  to  that  effect.  It  will  he  noticed  that  in 
He  UoihfkhiHoH,  Lindley,  1...7.,  said:  ''it  does  not  mean 
the  same  as  if  he  had  said  nothins."  In  Htorii  y. 
Ihtnlap  an  executrix  appealed  against  a  Master's 
report,  and  being  successful  in  part  only,  the  appeal 
was  allowed  without  costs,  and  there  was  no  reserva- 
tion of  costs  as  against  the  estate.  On  further  direc- 
tions the  Court  refused  to  order  the  costs  payable  out 
of  the  estate,  the  V.C.  saying:  "If  I  made  the  order 
now  asked  for  I  would  be  giving  costs  which  another 
.ludge  of  co-ordinate  authority  has  refused  to  give.' 
It  will  he  noticed  that,  in  this  case,  all  the  proceedings 
were  in  the  same  action. 

The  vorv  recent  case  of  lie  DiiKjnwi,  i)  O.  W.  N.  272, 
re<inires  careful  consideration  when  considering  the 
effect  of  the  foregoing  cases.  It  was  an  appeal  from 
the  .ludge  of  a  Surrogate  Court  under  section  34  ot 
the  Surrogate  Courts  Act.  The  appellant  had  hr'>"|;''t 
an  action  against  the  executor  and  recovered  $1,(HH) 
and  costs.  As  far  as  the  report  of  the  case  shews  the 
judgment  in  that  action  made  no  reference  to  the  execu- 
'tor's  costs  l)v  reservation  or  otherwise.  On  the  audit 
„r  the  executor's  accounts  the  Surrogate  Court  .Judge 
nllowed  the  executor  his  costs  of  defending  the  action 
as  well  as  the  costs  paid  to  the  plaintiff,  and  it  was  m 
respect  of  these  items  that  the  appellant  comlilamed. 
Hidden.  J.,  delivering  the  .judgment  upon  appeal.  ..aid 
it  was  one  of  the  disadvantages  of  an  executor's  posi- 
tion that  if  he  defend  an  action  brought  against  him 
ns  such  executor  and  fail,  he  may  he  forced  to  pay  the 
c,)-;ts  out  of  his  own  pocket:  ilncdnimld  v.  Italfniir 


executors'    costs.  ](;;. 

(1«93),  2.)  A    R.  m;  l.„t  ho  is  ..ntitl«l  ,o  bo  allowod 
.  asonabl,.  ...xponsos  whi.-l,  ha,,,  boon  m<n.rre,l  in 

t    7ru7"";"*  '"  ""■  "','"''•■  -""'  •"-"  "-""'^  th" 
costs  ot  ai   .•.,.t,o„  iTasciiably  dofeiKk-d.    Of  oourso  he 

".ul.l  not  b..  alh,w...l  th..  costs  of  in.pro,,,.  I       e  .'n 

nn.  fhero  nmst  bo  son.othinK  p.-ovo.l  to  show  tho   ,„: 
oasonablenoss;  a„,l  notl,i„«-    was    ostablisl,o,     ho 
t<..^<.noo  to  ,n  ,!,■  11^,1,1,,,.  ,„/,„.  /„  ,,,,  /_„,,,,        / 
:'  1.0  fact  that  thor,.  was  no  provision  i„  tho  huCon 
...  tin.  act, on  for  tho  oxocnf.r's  costs  was  „l,U^"l^ 
.s  .loubtfn  whoth,.,-  a  direction  in  tin.  ),»]«  no  t  th  U 
tho  oxec„t„,..s  costs  sh.ndd  b,.  paid  ont  of  tl,o    st , 
w"uh   bo  valnl.  soo  soc.  H.  „r  Tin.  Suv,-o«ato  I  .. 
Act-bu  .  ,„  any  cas...  tlioso  aro  not  costs  in  tho  ac/  on 
hon  alh,wo,   by  tin.  Sn.-.-o^ato  C-on,-t  .In,i;      |,ov       i 
alh.wod  as  .chaixos  an,|  ,.xpons,.s  •  '• 

fot-'lho'do!!'!"'";"-^'  "  -^-  ^-  '•"'•  ""•  '"'■'""i-'trato.s 
>r   tho     ocoaso,!  ass,„noo  for  editors  defendo,!  in 
«»«    fa.th  an  act,,,,  b,-o„K,„  ,,y  „,  succossor    „  t 

nt. state.      Hoy  wor,.  nnsnccossfnl.  and  had  t<    pay 

•    ts  in  „  ■  .T"!"  ''"'''  '■"""*<1  ^o  "■«'"'  for  those 

fosts  in  passing  tl,o„-  a<-,.onnts.  Where  it  is  nlal.,  A  „? 
a  <l.spnto  can  bo  settled  only  bv  lit  ga  iont  i^  ^^ 

eoessa,-y  for  a  t,„stoo  to  ask  the  a.ivL  ofZ  Con 

~r:;::i:r:f':L::t;:!K'-^^^ 
Tr;!::,!::"rv'l^^^;:'"''-^'^ t  of  ti,o  „;,;,;;;„;;' 

esstu  ht,^at,o„.    S„m  v.  Keal.  '>:>  Ont.  R.  :i68^"  . 
'^.ds  «,thont  the  sanction  of  the  Court,  yet  tho  costs 
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will  be  allowed  out  of  the  estate  if  it  appears  that  the 
ilel'euee  or  action  would  lia\  e  lieeii  authorized  had  prior 
applieatioii  been  made.  In  ye  Ueddoe,  C'ottaiii  v. 
Beddoc.  (18!)o),  1  Ch.  p.  m'. 

This  rule  preMi)>poses  a  laud  in  the  trustee's  hands 
out  of  whieh  eosts  eould  be  paid.  Where  an  executor, 
without  direct  authority  or  obtaininj;  indemnity, 
brought  an  action  to  recover  a  sum  of  money  alleged 
to  be  due  to  the  testator,  and  the  action  was  dismissed 
with  co.sts,  the  jier-sonal  estate  beini;-  insullicient  to  JJay 
the  costs  of  the  del'endant.  it  was  heki  tliat  tlie  executor 
eouhl  not  resort  to  specitically  devised  estate.  In  re 
Champaiiiie  (1!H)4).  7  O.  L.  1!.  :>'■'>'. 

The  rule  tliat  a  trustee's  costs  are  payalile  as  l)e- 
tween  solicitor  and  client  is  not  confined  to  cases  where 
he  is  brought  into  Court  agahist  his  will.  Ulakdcij  v. 
liujiam  (I)  C.  L.  Times,  14:)). 

An  executor  has  a  rij;iit  to  have  his  accounts  taken 
in  t.'ourt,  and  tlie  mere  neglect,  as  distinguislied  from 
pertinacious  refusal,  to  render  his  accounts,  is  not 
sufficient  to  deprive  him  of  his  eosts.  Il7(i7e  v.  Jiick- 
.-.ini.  1.')  lieav.  I'll.  il2  R.  R.  :'>''J;  Gifslitim  v.  I'lici'.  :!.') 
lieav.  47.  147  K.  15.  l(i;  Heit(ili  v.  >V™/v/,  24  W.  15.  .-)1. 
See  Hiiti'  under  "  Duty  to  Kee|)  Proper  Accounts." 

The  mere  fact  of  executors  being  charged  with 
interest  on  balances  in  their  hands,  or  any  mere  negli- 
gen<«,  is  not  of  itself  a  sufficient  ground  for  visitiiu 
them  with  the  costs  of  an  action,  or  even  refusing  them 
costs.  Fhuianttii  v.  Xoluii,  1  Moll.  84;  Tiavem  v. 
Toirn.'ieiiil.  1  JloU.  4'M>;  and  an  executor  who  has  not 
been  guilty  of  dishonesty,  and  who  lias  made  good  to 
the  estate  the  deficiency  arising  from  an  imiiroiier 
investment  made  by  him.  will  n,,.  lie  ordered  to  pin- 
costs.  Peacock  V.  Colli II f).  :A  L.  J.  Cli.  74:!;  ]tc  Wliitr- 
1,11. :»  Ch.  1).  .■U7. 

But  if  the  executors'  accounts  are  falsified,  or  they 
have  been  guilty  of  gross  or  wilful  negligence,  or  have 
iicted  from  fraudulent  or  interested  motives,  they  are 
generally  ordered  to  pay  eosts.  or  so  much  of  it  as  has 
lieen  occasioned  bv  their  misconuuct ;  or  may  be  dis- 
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dlowojl  tlioir  costs.    Tehhs  v.  Carpenter,  1  Mad.  290. 
J  I)  11.  H.  1_'4;  (lithnt  V.  Ue.  U  W.  U.  1012. 

If  tlio  i,i,|,,i,-y  hi,.s  been  oecasioncd  I)v  the  executor 
not  kcepiiiff  acc.imts.  lie  must  pay  tlie  costs.    PetU'^e 

lelused  costs.    I'ai/ne  v.  Erans,  18  Eii.  ;!5(j. 

AVIiere  tlie  action  winil.l  luivc  I.een  necessarv  in.le- 
lien<l<.ntly  of  an  allege,!  Livacli  of  trust,  ami  tlu.'e...ecu- 
tor  a  necessary  party,  l,c  amy  l,e  allowed  his  general 
'•<'s  .s  though  he  may  have  to  pay  the  costs  occasioned 
l..v_th,.  1,,-each.    Vriih  y.  rooks.  2  Heav.  430.  M  K   \i 
-i  ;  lebLs  V.  Cirpniter,  .^iipra.     But  where  the  sole 
o  Meet  ot  the  a<-t,on  is  to  make  the  executors  answer- 
able tor  a  l.reach  of  trust,  and  the  ju.igment  is  against 
lein.  It  wdl  be,  almost  invariably,  with  costs.    Earl 
loulett  V.  /'-*cr/,  1  Ves.  Jr.  497;  WhMer  v.  Semuan. 
,,  ^''f-/--'-     !'•  liowever,  the  action  has  enabled  the 
Lour    to  adnumster  the  estate,  or  the  audit  has  re- 
sulted in  a  proper  passing  of  the  executors'  accounts 
the  executors  may  be  allowed  their  costs,  less  the  costs 
directly  attributable  to  their  conduct.    Tu,,lor  v.  Uaii- 
liarlh,  8  .lur.  l.'io;  l„  re  Iloiisicrr/er,  10  Ont.  «.  54.    ' 

If  executors  by  their  unfounded  claims,  or  bv  their 
siipmcness,  negligence  or  misconducl,  occasion  an  ad- 
niMu.stratioii  suit  to  be  brought,  tliev  prima  facie  suli- 
j«-t  themselves  to  liability  for  the  general  osts  of  it 
Me(„ll  y.Co„rfice,  17  (ir.  271;  see  also  Si,„p..„n  v. 
I  onw  .8  Gr.  1,  wliei'e  an  executor  was  refused  costs 
cost"  "''''"'" '""'  "'■'''■'■''''  '"  !'">'  "i*'  subsequent 

M'here  administration  proceedings  were  rendered 
necessary  by  gross  and  indefensible  neglect  of  the 
trustees  to  deliver  accounts,  they  were  ordered  to  pav 

(1904),  1  VU.  2S9;  Efl/ni  v.  ■S'««,/cr.soH,  ?,  fiitV  4.'J4  1.33 
R.  R.  15(i. 

Wliere  rents  were  allowed  to  fall  in  arrear  in  eon- 
sequence  of  disputes  between  the  trustees,  tlie  Court 
made  them  pay  the  costs  of  a  suit  bv  the  tenant  for  life 
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Wihoii  w  [yHsoii,  2  Ivccii, 


lor  paviiH'iit  ol'  tlif  iiicoiiu-. 
J4i).  44  R.  K.  238. 

In  ail  aJniiiiist  ration  action  executors  were  cliargwl 
witli  no  much  of  the  exiwiwcs  of  the  reference  a»  was 
)iicurre<l  in  th.^  Master's  office  in  establisliiiiK  cliarKCK 
which  tlicy  (ii»l)ute.l.    Sleuarl  v.  I'letchei,  18  (ir.  -1. 

Where  executors  are  bioURlit  into  Court  to  .ietcr- 
niiiie  the  rights  in  a  fund,  or  otlierw.se,  they  wilU.e 
allowed  their  costs,  althoUKh  they  make  a  claini,  it  it 
is  merely  by  way  of  suhniission.  Rdslileiiili  v.  itusi,'f. 
1  Ves.  .iV.  iOl.   ' 

As  hetween  executors  and  creditors,  the  executors 
are  eiltitlwl  to  their  full  <'osts.  charKcs  and  expenses 
out  of  the  estate  in  priority  to  the  payment  of  delits, 
althouKh  the  estate  is  insolvent,  unless  ti'<'y  '">I>;"i>;'''y 
denv  assets.  Lodqe  v.  Prilchnnl.  4  (lift.  iW.  141  R.  K. 
liKi';  Dnilds  v.  Tiiho,  i")  (Mi.  I).  <il7. 

Where  two  or  more  executors  are  implicated  in  a 
breach  of  trust,  the  Court,  in  making  nil  oruer  for  costs, 
will  not  distinpiish  between  the  relative  .legrees  ot 
,nlpabilitv.  Laurence  v.  Ihnrh,  2  Ph.  1  '  .  8  R  K.  .)4. 
Hut  a  solicitor-trustee  to  whom  the  numaKement  ot  tlie 
trust  has  heen  left  as  the  acting  trustee,  is  hable  to 
indemnify  his  c.-truste."  against  the  costs  ol  »■'  aft"'" 
caused  by  his  negligent  .'onduct.  In  re  Lnisten  (l.HM), 
2  Ch.  78... 

Where  exwutois  are  allowed  costs  out  of  the  estate 
su<h  costs  are  allowed  in  the  ordinary  way,  i.e.,  as 
between  solicitor  and  client,  unless  it  is  established 
that  thev  have  been  guiltv  of  some  imscontluct  whicli 
would  .justify  the  .ludge  in  depriving  them  of  costs 
And  this  rule  applies  where  the  executors  are  entitled 
to  two  sets  of  costs,  as  in  Re  Love.  2!)  Ch.  1).  348,  where 
one  executor  brought  an  action  against  his  co-executor 
for  administration,  no  miscondnci  being  nllegei'. 
against  the  defendant. 

An  executor  is  not  entitled  to  credit  for  services 
rendered  by  a  solicitor  in  advising  him  concerning  his 
right  to  compensation,  because  such  service  is  for  the 


>«ll.UIT(llt-KXB<  irilll. 


IliT 


personal  liom-Ht  iit  the  exw^utor  nii.l  not  foi'  tlic  i-stuti- 
III  re  MiMiiiii,  H  Ohio  JJw.  (i54. 

C'rwiit  will  iiDt  li«  HJlowwl  ii  iKMsdjuil  ii'pn'scutativi' 
fin-  cxpciKJitui-cs  iiiailc  in  (■(imicctiDn  with  h  coritcHl 
"Vcr  th(>  will  which  is  still  pi'iidiiiK.  ii«  lialiilitv  Un-  sii.l, 

<'.\lH'ii(litiii<.cnmiot  he  fixed  until  th( ntcst  is  dctcrn] 

ined.    THIdii-.s  Hslal,;  I!  I'a.  ("d.  Ct.  (>2'>. 

.See  lurther  under  •■Piuctiee  on  Audit." 


I'UAl'TKK  XXIX. 


SllI.lllTOlt-KxtXlTOIl. 

Seetioii  07  (4)  of  The   Ti-nstcv    Act    )ir-.ivi(lcs   as 
follows ; — 

Where  a  Imiiistei'  or  solicitiii-  is  a  trustee. 
ffuardiaii  <ir  persona!  retjresentative,  and  has 
rendered  iiwessary  professidiial  services  to  the 
estate,  regard  may  he  had  in  niakiiiHthe  allowance 
to  such  circumstances,  an<l  the  allowaiiee  shall  he 
increased  by  such  amount  as  may  he  deemed  fair 
and  reasonable  in  lespect  of  such  services. 

The  '•allowance''  here  referred  to  is  the  coniijeu- 
satioii  to  which  a  Kuardia.i  or  jwrsonal  representative 
is  entitled  to  for  his  care,  pains  and  trouble,  and  his 
lime  ex|M'nded  in  and  about  the  estate.  Although  the 
statute  says  that  regard  nwi/  be  bad  to  these  circum- 
stances, the  word  "may"  is  here  used  to  i^ivc  an 
authority  and  not  a  discretion.  Feiisom  v.  Xew  Went- 
miiixhi;  r,  15.  C.  R.  W4;  2  C.  C.  C.  r,2.  Where  a  statute 
<onfers  an  authority  to  do  a  .iudi<'ial  act  upon  the 
occurrence  of  certain  circumstance.--,  and  for  the  benefit 
of  a  certain  party,  the  exer<ase  of  the  judicial  autlmrity 
so  conferred    is    iniperative    and    not    dis<'retionary. 


KiS 
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AtdifxiJii  V.  Maiiii, !)  !'.  U.  47:i:  /w.ii.srcd  v.  .S'c/iii/f:,  T 
Mini.  ]{.  4(14;  Darlni  v.  Tntinita.  17  O.  K.  ').J4. 

Mr.    ll(.liiii'Stc>(l,    ill    his    Oiitaiiii    .lihlii-iiliirc    .\rt. 
say.-^ ; 

lliivins  iMKiinl  I"  thv  |Miivi.<iij|is  nl'  The 
Tnistif  Act  anil  The  Solicitors  Act  above  rcferrc.l 
to.  it  wouM  scciii  to  he  ch'nr  that  the  foriiier  riUes 
|irohil)i(iiiK  solicitor  trustees,  or  iiiortRaBoes,  from 
recoveriii);  lirotit  costs  from  their  cvsIh'is  que  Inist 
or  iiiortKi.^'ors  are.  in  etTect,  alirosnted,  anil  this 
ri^rht  to  rciimncratioii  heiiij;  now  recosnizeil  hy 
statute,  tlic  (inaiituiii  will  he  the  ordinary  taxahle 
chain's. 

There  is.  liowover,  a  hroail  ilistiiu'tion  hetweeii  the 
provisions  of  section  (>8  of  The  S'^licitors  Act  and 
section  (17  (4)  ot  The  Trnstee  .\ct.     .\  solicitor  niort- 
^'anee  is  "entitled  to   re.    ive  the   same  charses  and 
reniniieralion  as  he  would  he  entitled  to  receive  if  sncli 
inortKafje  had  been  nuule  to  a  Tierson  not  a  solicitor." 
In  other  words,  in  the  ease  ot  a  solicitor  niort)jaBee.  as 
far  as  costs  are  concerned,  the  solicitor  is  entitled  to 
recover  his  charRes  as  it  the  relation  ot  solicitor  and 
inortpaKoi-  fli<1  n"*  ''"ist-    f^'""''  <""***'*  ""'^  fliavRes  can 
l)i>  taxed  under  The  Solicitors  Act  the  same  as  any 
other  hill  of  costs.    Tn  the  case  ot  a  solicitor  trustee, 
the  solicitor  does  not  recover  for  [irotessional  services 
as  in  the  case  of  solicitor  and  client.    His  fees  would 
appear  not  to  be  snb.jcct  to  the  provisions  tor  taxation 
found  in  The  Solicitors  Act.    All  The  Trnstee  Act  does 
is  to  enable  the  Surrogate  Court  Judge  to  have  regard 
to  the  necessary  professional  services  the  executor  has 
given  to  the  estate  and  increase  the  allowance  by  a  fair 
anil  reasonable  amount  for  such  services.     Tn  ascer- 
taining what  "may  be  deemed  fair  and  reasonable  in 
respect  of  such  services,"  there  appears  to  be  no  other 
guide  than  the  tariff  allowed  to  solicitors  for  similar 
services. 

Section  67  (4)  ot  The  Trustee  Act  came  into  force 
on  12th  June,  1903  (3  Edw.  VII.,  eh.  7,  sec.  27).  The 
law  before  tins  enactment  is  concisely  stated  in  In  re 


SUI.ICITOIl-KXKCI'nill.  IG'J 

U'illiaiiis  {\'M2),i<).  L.  U.  :)()1,  n»  follows:— "Tlio  k.mi- 
rriil  rule  is  that  a  tiustcfsolie.tor  is  not  I'litillcil  lo 
I'liniRP  the  estate  with  any  professional  services,  for 
to  allow  hlni  to  ilo  so  woiilil  l>e  to  violate  the  rale  that 
a  trustee  is  not  to  lie  plaei'cl  in  a  posilinu  where  his  duty 
anci  his  interest  eonlliet.  An  exceiition,  however,  whicii 
is  not  to  he  extemled,  has  heen  established  hy  the  deei- 
sion  of  Lord  Cottinghani  in  Ciudoch  v.  I'iiier  (IH.jO), 
1  .\[.  i;  (i.  ()()4,  under  which  a  solieitortrustee  who 
lirings  or  lU'fends  proeeedinffs  in  t'lairt  for  himself  and 
Ids  eo-trustee  is  entitled  to  recover  profit  costs  and 
theicfore  to  char>,'e  such  costs  to  the  estate,  hut  such 
costs  are  not  to  he  incre-ised  hy  the  fact  that  he  is 
himself  a  pai  y  lieyond  what  they  would  have  been  had 
he  acted  for  his  co-trustee  only.  This  exception  is  not 
lo  lie  extended  to  proceedings  to  professional  services 
rendered  to  the  estate  out  of  Court :  see  In  re  CorscW.:, 
ImiiIoh  v.  Eluex  (1887).  M  Ch.  J).  (!75;  Ilruiitihton  v. 
liriniiihtiiii.  .J  1).  J[.  &  (i.  KJO;  Itc  Doothi.  Fislici  v. 
I)<,r,l!i  (ISICi).  1  Ch.  llil),  i;!8,  1.19, 141  ;  lie  Mlmico  Pijir 
<(■  //i/Vi-  Mfi,.  Co..  2(!  C).  R.  289;  Lewin  on  Trusts.  Id 
ed. ' '    See  also  In  re  Leckic  Enlate.  .T)  C.  L.  .T.  130. 

In  Enf{land,  when  a  solicitor  is  named  as  executor, 
it  is  usual  to  insert  a  clause  in  the  will  empowering 
him  to  charge  for  his  profossiimal  services.  In  lie 
Fish  (189;!).  2  Ch.  4i:!.  where  the  will  contained  such  a 
provision,  it  was  held  that  the  executors  could  not 
settle  the  amount  payable  out  of  the  estate  for  such 
services  to  one  of  themselves,  so  as  to  bind  the  ceatni 
(/lie  trust  and  ])reclude  his  right  of  taxation.  Where 
the  ])arties  are  siti  juris  there  is  nothing  to  prevent 
th(>iu  agreeing  on  the  amount  to  be  retained  by  the 
executors  as  compensation;  but  the  Court  wonld  view 
such  ail  agreement  with  suspicion  where  a  porti<in  of 
the  allowance  consists  of  claims  for  professional 
services,  where  the  cestui  que  trust  h.is  no  independent 
]irofessional  advice. 

In  lie  White  (1898).  1  Ch.  297.  an  executor  was 
empowered  by  the  will  to  charge  for  his  professional 
services.    The  estate  proved  insolviMit  and  it  was  held 
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liiH  iiKlit  to  cliaw  lor  liU  »i'iviii'«  wbh  ill  llu'  iiuturc 
111  u  IcKWV,  Biiil  niulil  111)1  Iw  awMTti'il  in  CDiiilM'tilinii 
with  i'lwlitois.  ill  Uiitai'in,  tlif  reiimiii'iBlinii  lii'iiiK  by 
way  iif  fxtrn  alliiwaiwc  Inr  I'aiv.  imiii*  ami  lioulil"'.  it 

Hoiilil  lie  H  pivfci tial  lifii.     Ihiirisiiii  v.  I'lillrismi, 

II  (Jr.  105. 

A  Hiiliiitor-i-xi'iiitiir  i»  i-iititU'il  l<i  ••liaiK''  ""'y  ''"' 
scrvii'fs  Ktric'liy  ()r»fcH»ii)iml.  ami  not  fof  iiuitti-rx 
which  an  I'Xi-cutnr  oiiKl't  to  have  il"ii«'  w  ithoiit  the  iiili'f- 
M'litioii  of  11  siilii'itor,  Kiirli  ac  Httt'iiilnnir  to  pay 
|)iciiiiiiiiii<  on  iiolicicK,  attciidiiiK'  at  llic  hank  to  iiiuki* 
transfi'iH,  atti-iKlami-n  on  |ii(K-tors.  auctiont'cn',  Icjja- 
Ici'H  anil  ciMlitofn.  When  n  wilicitoi-  in  appoiiitcil  an 
cxwutor  the  t'oiirt  iiiuxt  iicccfwirily  iiinki'  a  diiitiiiftion 
hctwpon  tlioHc  tilings  wjiich  propi-ily  iii'loiftf  to  Iiih 
ortice  of  I'xwntor.  ami  thow  whii'h  iclnti-  to  liin  cliar- 
actiT  of  solicitor.  Iliirhiii  v.  Darhii.  liH  Hcav.  Hi')-. 
!:;«  R.  R.  IM:  /«  re  Cliapiilr.  'Il  Ch.  I).  .'>84.  It  will  be 
noticiHl  that  the  section  of  our  Act  speaks  of  the 
"iieceBHary  iirofesKional  services." 

Ami  a  provision  in  a  will  providintt  that  a  solicitor- 
.xeculor  shall  lie  alloweil  -'all  professional  ami  otiier 
chaiRes  for  his  time  ami  tionble,"  was  held  not  to 
authorize  him  to  charge  for  work  wliicli  was  not  pro- 
fessional work,  although  it  was  such  work  as  he  iiiinht 
have  eliarKed  for  against  a  client  who  was  not  a  trustee. 
In  He  ChaUmln  d:  Uerriiution  (liM)7).  1  t'li.  '».  See 
also  Clarksnu  v.  Rohitison  (imM)).  'J  Ch.  722. 
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One  of  till-  piolilfiiiH  (■<iiit'r(iiitiii){  ii  nisti-i',  wlicthi'i 
<\c<iiti>r  or  ii<liiiiiiiKfrHt(ir.  is  to  kiiow  liow  lai-  lie  in 
.iiistificd  in  npplyiiitt  iiidiii-y  lo  wliirli  nn  iiil'iiiit  nmv 
Ipccoiiic  riititli'ij,  in  or  tow«ril«  the  nmintiMinnci'  ol'  nncii 
Mifniil.  Wlicri'  MiHintiMinncc  is  (jiviMi  hv  a  will  tin- 
limit  of  nulliority  will  (roncrnllv  lie  Kov.-incil  hv  tin- 
tcrniH  of  till'  will;  when  uo  .such  anthnrilv  is  ^,'1 -en 
recourse  niHht  ho  had  to  the  law  as  laiil  ih)\v«  in  thi' 
ilfcixions  of  the  CmirtH.  In  Williams  on  Kxwntors  tl  <• 
law  is  thus  Ktatcd:  "If  must  he  ohsi'rvcil  that  ni-nc  - 
ally  an  (•xfcut<ir  caimot.  withiuit  risk,  pay  any  pait  i  I' 
a  |pnH<'y  hoipn-atlKMl  to  an  infant,  citlnr  to  tiii^  infan 
or  to  any  immvui  for  his  use.  ThiMi'forc  thr  I'xi'cutor  is 
not.  as  a  rule.  .justlHcd  in  npplyinij  any  part  of  tin- 

capital  of  the  li'ifai-y  for  the  maintenance  of  tl liild. 

nor  indeed  of  the  interest  except  niKh'r  the  ( ditions 

hereinafter  apiM-arintt.  But  the  Court  will  in  some 
cases,  upon  application  heini;  made  for  its  sanction, 
authorize  the  application  id'  part  of  the  capital  lor 
niaintenance,  if  either  the  lotal  fimd  is  small,  or  there 
is  no  other  na-aiis  of  iirovidiuK  for  the  support  of  the 

child.     ,\nd  it  appears  that  tl xecutor  nniy  ilo  the 

sjinie  on  his  own  authority,  if  hi'  does  no  more  than  the 
Court  wonlil  have  directed  if  it  had  heen  resorted  to  in 
the  first  instance.  For  the  piinciple  is  estalilished.  tliiil 
if  an  exiM-utor  do,  without  application,  what  the  Court 
would  have  aproved,  he  •■^liall  not  he  called  U[Min  to 
account,  and  forced  to  undo  that,  merely  hecause  it  was 
dime  without  appK.-ation.  At  the  same  time  it  is  the 
prudent  course  for  an  exwutor  in  every  case  to  aiiply 
to  the  Court  before  devoting  any  part  of  the  capital  of 
a  lejfacy  to  maintenance":  pp.  I:.'(i4.  l2tM. 

Tn  Enplnnd  the  power  of  applying  the  interest  of 
a  lesaey  to  the  maintenance  of  an  infant  is  now  prin- 
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ii|iiilly  ri'Kiiliili'd  liy  Tlic  ('niivi'yiini'iiit  ami  l.nw  (if 
l'i(i|nTly  Act,  ISSI.  ttliicli  ri'iii'iili'il  MH'tiiin  Jli  «(  li")l<l 
(  raiiwiiitliV  Alt.  Tlii'ii'  in  lui  nlrl■^>Hl)l>mlill^  Act  in 
I  Irilui'ld. 

Ax  11  K'ciii'i-iil  nili'  till'  t'liiiit  will  iiiit  nilow  iiminti'ii- 
iiiiir  to  nil  ihlaiil  iliiiintf  tin'  lil'i'tiiiio  t>(  tlic  inl'aiit'K 
liitliiT,  if  till'  futlicr  is  alili'  til  wiiiipmt  tlic  infant.  Tlii! 
fiitlii'i's  aliility  11111111  ill'  uiiiliTnliiiiil  in  tlii'  .ii'iisi'  of 
aliility  111  maintain  ami  ciliicatr  aiToriliiiK  to  tlii"  fi.r- 
Innc  ami  cxiiiM'tations  of  llic  infant,  ami  the  infanl's 
needs  nin.it  lii'  conHiileri'd  with  lefcicnn'  to  llie  snnii' 
staiidaiil  of  foilnne  and  i'\\ lation. 

W'liPii  inainti'iiani'i'  i«  iillnwi'd  lor  :iii  infant,  it 
iiicllldi's  iirilinaiy  medical  atli'liilaiice,  Imt  not  llie 
exiiense  of  all  iiinisnnl  or  prolraetcil  illness.  .S'»ii//i  v. 
/f«/,vc,  24  (Jr.  4:iS;  lloiif  V.  CniUiir.  l.'i  O.  K.  lillT. 

I'lili'SS  tliu  estate  is  excelilionally  larw  mitliiiiK'  in 
till'  sliiipe  of  exiienditnre  lor  In.Miries  will  he  allowed. 
Iliiihir  V.  lltiiini.  J  V.  &;  C.  IMl ;  /immcniiiiii  v.  H'i/nu-, 
X,  (•'.  I,.  .1.  (iSS. 

.\s  iiKainst  creditors  an  adniinislrator  cannot  be 
allowed  for  dishiirsements  in  scliooliiiK,  I'eodinn  or 
elothiiiK  of  the  intestate's  children  suhaoiincntly  to  his 
.leeease.    (lili:-  v.  %.«)«.  I  Starkie  :i2:  18  U.  H.  74:!. 

The  Conrt  will  permit  the  u>  e  of  the  carpus  of  an 
inl'ant'.s  e.«tute,  or  so  mncli  of  it  as  may  he  necessary, 
where  the  doiliK'  so  is  for  the  henelit  of  the  infant;  and 
it  will  do  so  where  it  is  proper  for  past  as  well  as  for 
future  mainteiiauce.  lit  re  Iliiinirlli,  i\.  K.  8  Ch.  App. 
418:  AMiraiifik  v.  Ashhroiiftlt.  Id  (ir.  4:!0. 

•■There  is  no  douht  that  the  Court  has  power  to 
eniphiy  the  cnriiiis  of  an  infiint's  estate  for  his  main- 
tenance; and  that  the  Court  e.vereises  this  power  when- 
ever that  course  is  shewn,  to  the  siitisfnetion  of  the 
Court,  to  he  more  for  the  infant'  lieiiefit,  than  to  pre- 
serve the  property  intact  until  the  infant  comes  of  npe; 
nnd  it  is  the  modern  doctrine,  that  payments  made  by 
trustees  or  executors  out  of  the  cor|ius  withimt  the 
in-evious  sum  tion  of  the  Court  are  to  be  allowed  where 
the  Court  considers    the    iiayments    reasonable    and 
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|(io|i«'i  :  iinil  »iii-li  all.iwiiiic.'H  iiiir.  lie  iiiacli'  hImiIi.i'  Ihr 

|)a.Mii.iii»    HI. II'    Icii-    aihiiiii'i'i ii    III'    iiiaiiiti'iia 

lliiiiiKli  |ia\ini'iil»  l.y  way  nl'  ailvani'i'ini'iit  m-,.  n,,,,-,. 
ii'iiilily   alliiui'il   tliiiti   iiayiiii'iils  liy   ttay   uT  iiiaiiili'ii 

aiii'i'.      Ill  till  c'lsi's  |ia) Ill-  iiiaili'  willmul   |ii'i'\  imis 

anlliiiiil\  ail'  iiiaili'iil  llii'  ri^k  nl'  llu'  |iai'lli'.-:  anil  iIh' 
iilliittaiii'i'  nriiTwai'ilM   is    fur    tin'    ilisi'ii'iiiin    ni'  ih,. 

<'iiuil  ill  vii'w  111'  all  Ihi'  I'iri- staiii'i'.-<."    i:,l„ii,,l,  i 

DiiiiKiii,  111  (;r.  KM. 

This  «as  apiiriAi'il  oi'  in  (i,,,„lirlh,,i  \.  Il„iiiiir.  .'ii 

(ir.  4L.'.'..  lis  a  p' al  i'\:|insiliiiii  of  (lie  law.     iliil   in 

lulu  111(1.1  V .  Din/iiiii,  will. 11'  a  rani.i'-  ;javi.  tn  his  wiil.iw 

"'I  'li'-'  K '■■•  mill  I'Inilli'ls  alisiilnti'l\,  an  aiiiiiiilv,  ami 

Ihi'  iisi'  III'  liis  real  , 'Stall'  iliiiiii«;  wiilmvl i|.  ami  sl.i' 

innnii'il  ai;ain  ami  tliiT  ilniiiii'il  In  |ji'  |iai,|  |-,,|.  i,,,-, 
inainli'iiani'i'  nl"  |lii.  inliinls  mil  ,,|'  tin.  n.iinis  „(  th,. 
I'slali'  lii'visi'il  III  tlii'in.  Miiwal,  \'.('..  ri'liisi'il  In  all.iH 
llii'cliiiin.  Si'i'alsii  /),  /r  Itriiinrl.,  Ill  III!  I,  I.  \.  (,,„il.., 
14   r.   R.  .'Ilil  ;  Itr  lllilill  llll:liils.  14  I'.   It.  Ul'II. 

Hut  th<.  Ciiurl  iliM's  mil  saiii'linii  Ihi'i  n|iliiyini'iit  ..f 
ilii'i'iii/ii.'.iiraii  iiil'aiifsi'stati'  I'm'  niaiiiti'iMiii'i.  iiiili.ss 

salislii'il  that  sui'ii  ii  i isi'  is  imiM'  linn  ;■  lal  tn  tlm 

iiif'anl  lliaii  that  of  pi  si'i ■^  in;;  I  -s  |,n.,ii'itv  intact  until 
111'  I'liiiH'S  i.r  a^i'.     Il„i„ll,'ll„ir  V.  Ildiniii:  L'H  (Ir.  4l;.-|. 

The  nili.  is  stati'il  I'Vi'ii  ninii'  stniii>;lv  hv  liin.l.  C  . 
Ml  Crane  V.  Cxii;,.  II  I'.  !(.  ;.';!{;.  „hi'ii'  Im  savs;''-|i  i- 
11  |iriiiiary  nili'  thai  Ihi'  |>i'ini'i|ial  i.l'  thi'  inraiits'  I'stiil.' 
is  mil  III  hi'  I'licniai'hi'il  ii|ic,n,  iinli.ss  fur  iinavniilali.'i' 

n'a.iins   railing'  litth'  slnnl   .il'  I'ssiU.      Wiill.ri    v. 

Wriliviill  ll.Sdli,  i;  Vi's.  47:i:  /■;.;■  ,,.  ihh.,,   (ISIII) 
1   n.  i  Ii.  4I».-)." 

These  cases  weie  a|ipi'neil  nl'  nml  liillnwe.l  in  the 

ll'COIlt   Cll.se  ,ir   /^.    /f,„„//,.    |ll)|4)_     ;y    ,,_     1^      |,      .,|^, 

Thero  an  (npliaii  hny  I am,,  eiititleil  at  the  a^'e  nl' 

imii'leeii  In  his  imithei-'s  estate,  iif  the  valne  i,r  aliuiil 
•tiMKKI.  A  tiiist  cdtiipaiiy  was  appoinleil  .iniarilian  ,.!' 
the  hoy's  estate,  ami  .iiiriiiL':  the  tw.i  vear:!  nl'  his  iniii 
iinty  expemleil  iiii  his  liehnlf  for  lioanl,  edm'atiiin. 
nieilical  fees,  travellin;.'  expenses,  ami  jiaiil  te  him  lUr 
cliithiiii,'.    pncket-miiiiey    anil     iillier    expenses,     smmis 
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animiiitiiiK  in  tlic  iiKX'-<'Katc  tii  *1,1IH)  more  tlmu  tut- 
income  of  his  estute.  On  the  audit  of  the  guardiaii's 
aiTOtints  tlie  SnnogBte  .IiulRe  allowed  tliese  disbuise- 
iiieiitR.  Ijiit  on  appeal,  .\lulock.  ('..I.,  delivering  the 
.judpneiit  of  the  Court,  said:  •'  Had  the  eonipany  made 
applieatioii  to  the  t'ourt  for  sanction  to  snch  ex,)endi- 
lurc  o\it  of  the  lapital.  previous  to  its  heinj?  made,  and 
had  frankly  informed  the  Court  ns  to  the  infant's 
sitnation  in  life,  and  other  circumstances  that  shouhl 
lie  considered,  such  sanction  would,  i  think,  have  been 
refused,  except  to  the  extent  of  a  reasonable  allowance 
whilst  the  infant  was  at  college.  The  company,  how- 
ever, made  the  expenditures  without  previous  sanction 
ami  at  their  own  risk.  A  large  portion  thereof  was 
not  necessary  or  in  the  infant's  interests,  but  on  the 
contrary.  prove<l  hurtful  and  should  not  be  approved 
of  by  the  Court.  It  wouhl  be  reasonable  to  sanction 
l>avnient  to  the  infant  during  the  time  that  he  was  at 
St.  Andrew's  College  to  the  extent  of  ij-KHt  With  this 
exception,  there  shouhl  he  no  encroachment  on  the 
capital  in  respect  of  the  various  sums  allowed  or  paid 
by  the  company  to  the  infant  for  maintenance;  and  to 

this  extent  the  appeal  is  allowed."  Affiri 1  .")2  S.  C.  K. 

4(17. 

In  Cniiie  v.  C'<ii;i,  II  I'.  U.  ^^i",  the  intestat.  left  u 
widow  and  five  children  from  ;i  to  12  years  old,  an<l 
perscnial  estate  only,  ol  which  the  infants'  share  would 
aggregate  $ll.r)(K).  Thi'  Master  allowed  the  widow 
$!),.')()4  for  tive  years  past  maintenance,  but  on  appeal. 
Hovd,  C,  reduced  this  to  $t),(iOO.  The  mother  had  em- 
ployed a  resident  governess  at  $400  a  year,  hail  spent 
iH8  a  vear  on  nuisic  lessons,  and  $")00  a  year  I'or  clotii- 
ing.  The  Chancellor  said:  "Not  ipiestioning  the  pro- 
priety of  these  things  if  they  could  be  defrayed  on*  of 
the  yearly  income  of  the  infants'  estate,  I  think  the 
Couit  should,  in  the  interest  of  the  infants,  proceed 
upon  the  basis  of  a  more  economic  expenditure  when 
the  capital  has  to  be  reduced." 

Wliere  two  danghters  aged  18  and  Iti  were  entitled 
to  *1.700  an<]  $l.n(m  respectively,  and  were  living  with 
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flicir  iiKitlicr,  wlio  had  no  iiicans  of  hpr  own,  the  Court 
mithorizpil  an  «>ni'i-onclim..nt  upon  1\w  mi/;,/.,  of  tli.. 
i-MnU'.  each  bcinj;  "old  Pnoii^li  to  appreciate  the  follv 
of  rednem-j;  their  nnmll  irieans  M!..re  than  rea«)nai)lv 
ean  lie  av(ndpd."  Meredith.  C'..T.('.]>.,  said-  "It  is  oV 
eonr«..  one  of  the  first  an.l  liiffhest  duties  of  a  Knmd- 
mn  to  provule  for  the  ninintenanee  and  education  ,<( 
ns  wards,  m  a  manner  hefittin-  tlieir  cni.lition  in 
lile.  hnnted.  of  eoiir.«e.  by  the  means  at  Ins  comnmnd 
available  for  the  purpose,  and  as  nuich  of  it  as  mav  be 

' '"I  *'"■  tlK'  liurpo.«e  it  is  his  dniv  to  appiv  to  it 

in  strictness  he  ouRht  not  to  encroach  upon  the  prin- 
cipal without  the  authorizaliiui  of  the  Court;  but  if 
lie  do.  he  may  be  reimbursed  in  passiujc  liis  accounts- 
m  effect  that  which  the  Court  wnuhl  have  authorize,! 
beforehand  may  be  .sub.«e.|uentlv  ratified:  the  result 
heiUK  that  the  Kii'Uflian  takes  the  risk  in  not  Rpttinir 
uuthorizatnm  l)eforehand.  The  expenditure  should  be 
tor  that  only  which  is  n.asonahlv  needed:  and  it  is  i.ot 
iiecled  when  otherwise  provided  :  or  can.  and  .should 
be,  earned  by  tiie  infant."    lif  AilkivR  Infants  (Hll.^l, 

•>•>  n.  jj.  R.  ito. 

In  Ke  Haven  (l!»i:!).  L'!l  ().  L.  R.  'm.  two  infants 
were  entitled  to  *r)00,  their  deceased  father's  share  of 
hie  insurance;  and  upon  their  nmther's  application 
«he  was  appointed  trustee  of  this  sum,  and  it  was 
ordered  that  the  whole  of  it  should  he  paid  to  her  on 
her  iindertakinK  to  apply  it  for  their  inaintennnce  and 
benefit. 

The  Court  has  a  discretion  to  make  an  irrder  for 
payment  of  infants'  money  for  past  maintenance,  but 
Mlicl,  an  or,  er  will  be  made  ,uily  in  exceptional  cas,.s. 
lie  Hdlis.  -2  O.  M-.  \.  1447;  He  U,„„l.  lU  f)  T.  R  47(i- 
,S'r"'"'Ly-  '■''■""■''•''■  -•>  '•<■■  ■■••»\:Sle,rnrl  v.  /■■Mchrr. 

Jo  (rr.  li.l,). 

A  testator  b<.<pieathed  to  bis  grandson  his  farm 
implements,  etc.,  and  provided  that  until  the  Rrandson 
nltnined  the  ase  of  21  years  the  executors  should  keep 
control  an<l  manage  the  farm,  and  expend  the  net 
revenue  arisinf-  therefrom   in   the  nmna-ement  a.,,1 
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cultivation  of  tlio  land,  without  ai'c-ouutiiig  to  tiio 
j^ruiiilsou  or  auyoiio  else  i'oi-  aucli  rovenui'.  The  giaml- 
soii  apiili"!  to  iiavo  an  allowance  iiuulo  to  him  lor  liii* 
support  and  ediii-ation.  Tho  application  was  dismissed 
on  the  ground  that  tlie  testator  haviiiK  ilirected  the 
surplus  to  he  used  in  the  improvement  of  the  farm,  the 
money  eo\dd  not  ho  diverted  to  another  imrpose.  /.'c 
Et^liiic  WiiihU'H  ( l!K)2),  ;!.j  X.  S.  K.  4;!."). 

I'he  iilaintilT  was  l\v<i  years  old  when  her  fatiier 
died  in  .March.  1S77.  Her  mother,  the  defeialant.  was 
appointed  ailmiiiistratrix  and  f,'nardian.  The  iilaintill 
continued  to  live  with  her  mother  until  18!».").  when  she 
married.  In  an  administration  action  the  .Master 
allowed  defendant  for  tlie  daughter's  niaintemmcc.  4^(iO 
a  vear  until  the  plaintiff  was  twelve  years  old.  $7.')  ;i 
year  for  the  next  four  years,  and  if."?.")  a  year  for  the 
i'ollowinK'  imir  years,  or  *1.()40  in  all.  The  phnintiff  dhl 
the  work  usualiy  done  hy  a  frirl  of  her  age  living  upon 
a  farm  with  her  jiarents.  and  for  several  years  there 
was  no  hired  female  assistant,  all  the  women's  work 
being  (hme  hy  the  defendant  and  the  plaintiff.  The 
defendant  ke])t  no  account  of  her  dishnrsements.  On 
apiieal  hy  the  defendant  it  was  held  that,  having  regard 
to  the  fact  that  the  parties  were  living  together  on  a 
farm  for  the  greater  part  ot  ilie  time  where  the  chief 
outlay  would  he  for  clothing  and  pocket  money,  and  to 
the  facts  that  the  iilaintiff  attended  the  iinl>lic  school 
free  of  expense,  and  that  the  outlay  for  school  hooks 
was  trifling,  the  finding  of  the  Jlaster  could  not  he 
interfered  with  upon  the  evidenc<'.  although  he  might 
well  have  allowed  a  larger  sum.  The  Master  dis- 
allowed $125.  the  cost  of  an  organ  which  the  defendant 
alleged  was  hcmght  for  the  plaintiff  when  she  was  eight 
years  ohl.  Held,  that  for  an  eight-year-old  daughter 
iif  a  deceased  farmer,  living  on  the  farm  with  her 
mother  and  steji-father,  an  organ  costing  $12,j  was  not 
a  necessity.    Ziiiimeinuin  v.  iri/co.r,  .">")  ('.  \j.  J.  fi8S. 

In  re  hrazH.  Banii  v.  BrazU.  11  (ir.  2,")^.  the  widow 
of  the  deeea.sed  was  appointed  administrat  rix.  She  got 
in  the  personal  estate  and  reni.dncd  in  occupation  of 
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til.'  I'linii,  iMiiiiitniiiiiia:  tlic  infant  heirs,  to  wliDiii  ji„ 
,a:iiar(liiiii  hud  liccn  jiiipoiiitcd.  It  was  lirld  iliat  tlic 
JiiTsniial  .•^'llltl■  and  jimcccis  oi-  ))i-oHts  (if  tlio  real 
'"State  mnst  lie  a|.|)lii.,l  Hrst  in  imyniont  „t  dclits,  and 

!'"■','  *"  '■ I'lii'"''  <li''  iidnnnistratiix  for  sums  siicnb 

m  tlic  inf.iiits'  nmiiilciianci'. 

It  lias  long  l)(.i.n  settled  llml  intoi'est  as  a  means  of 
mamtenanee  is  payable  out  of  the  ^enend  residue,  ui.on 
a  lesacy  wlueh  is  merely  eiJUtiiiKcnt,  when  the  h-alee 
IS  an  infant  eliild  of  the  testator,  and  no  other  maiii- 
tennnee  is  jirovided.  The  eases  eslahlisliiiiK  tins  are 
nnnieions  and  uniform.  Ilailh  v.  J'rny.  .'!  A\k  llll  • 
(hawhns  y.  dohlivn,.  11  \-,.s.  1.  «  1{.  Ji.  i\\  .  M,,,!;,,  ,.' 
.l/«r/'«.  I..  Ji.  1.  Iv|.  ■.\m:l!i„klcii  v.  /.V/,/,/,,/.  l,",  (ir.  (Ull 

But  where  tli,.  testator  is  not  tlie  iiaient  of.  or  , 

stanilin-  lu  hen  lunnilis  to.  the  leiratee.  the  f^inwy-A 
lirinei])le  is  that  payment  may  lie  made  for  mainten- 
ance out  of  the  iiUMUiK'  of  a  lesaev  omIv  where  the  leKac\ 
IS  vested  in  possession:  f„//,-,v  v.  Ill,iM,m„. '.)  \\-^  47(1- 
not  when  it  is  ve.«ted  anil  Jiavahle  /«  /»^„v,  •  />,.,.' 
cramhh:'<  v.  Toin/jhliisA  \ho.  V.  C.  14ft;  nor  where  it  is 
contingent :  IIiiI/it  v.  Frccmi'H.  I!  Atl;  .''S 

111  lie  Mclidjirc  (1904),  7  0.  1..  R.  .is,  two  iufanl. 
weie  .iriveii  a  legacy  of  .HOOO  each.  fontiiiKent  uiioii 
them  attairans  LTi  years  of  ago.  and  one-tenth  of  the 
residuary  estate.  It  was  contended  tliat  the  infants 
were  not  entitled  to  interest  on  the  pecuniarv  legacies 
—that  the  r^*  to  them  of  a  share  in  the  residue  of  the 
estate  tool,  le  ease  out  of  the  rule  of  eonstructioi, 
above  stated,  as  lieing  a  provisimi  for  their  mainten- 
ance.    Street,  .1.,  sai.l:  '-Xo  authoritv  was  cited  in 

"nl'^-l^^r        '■""*™"™'  '■""'  *'"^'  ^'^c  "f  'I'  '•'■  ^'"'"''1 
(ISJu),  1  Ch.  101.  IS  a  strong  authoritv  against  it    The 

question  is  not  whether  the  infant  is'entitled  to  s e 

other  fund,  either  umler  or  apart  from  tlie  will,  which 

might  he  made  availahle  for  the  maintenance'  of  the 

illlant  durin.;  minority,  hut  whether  upmi  the  face  of 

the  will  the  testator  has  shewn  a  clear  intention  that  the 

infant  shall  look  for  maintenance  to  some  particular 
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CHAPTER  XXX  r. 

RixiKi-  OF  Trvstkes. 
c!    *■  ,    ?T  nf  The  Trustee  Act  provides  I'or  tlie 

„.   ' n  , ,■  .w. .--rt,..  ..r  ,1..  .v,i  .h,,,. .  ,«■    - 

::;rr;i;:;r:;^;;;  =;:-;:=": 

liability  for  tlie  same.  ,  , 

Tliis  is  a  repnxbietion    of    seotiou    ..  (')    ot    >ii 
J„,i!;;al  Trustees  Aet.l8mi(l=:.^ana)>u.,Ulu..U.e.- 

.i„ns  muler  tliat  A.-t  are  appLeaLle  to  on  Aet. 

•I'-.i.  Act  was  passe.!  to  afford  preater  prote.'tio, 
t„  tn'istees,  ^vas  made  retr„s,.ective.  and  was     nieai. 
;„  l„  aeted  upon  freely  and  fairly  '"  '^;-7,;^':.; 
judi.Mal  discretion.  '    /"  >e  T.mu-r.  (180,   .  1  C    ■  ■>•    ■ 
■      It  is  not  sufficient  tliat  the  tn.ste-  actOjonestlv  Ih 
must  also  a.-t  r,-asonal,ly.    I»  '<■  »'<'*';'-  '  ';,'•;,;; 
and  the  c,nesti.,n  .,f  reasonableness  ,s  ■vliere  ""-^   "'  *' ' 
,liffi,.,dtv  is  en..mnter,Ml.    Tn  Sm,«.  v.  .1/..""  d^OI). 
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"Trustors 
mil  witliiii 


]  (I.  L.  R.  .■)!»4,  IJoyil,  C.  snid  timttlie  iicnicst  iippiimcli 
ti)  Ji  wurkiiiK  nilc  is  found  in  tlicjiidjiinciit  of  Lopes,. I., 
in  /«  jr  Chaimuui.  Cdcls  v.  Chajmiuii  (KSI)(i),  i!  Cli!  iit 
])li.  777.  wlicro  he  says:  "It  is  very  casv  to  l)c  wise 
iiftor  tlic  event;  l)\it  in  ordiT  to  cxc'-icisc  ii  fair  judf;- 
niciit  with  rcRanl  to  the  coiuliict  of  trustcos  at  a  par 
ticular  time,  we  must  i)lac(>  ourselves  in  the  |]ositioii 
they  oeeupied  nt  that  time,  and  determine  lor  our- 
selves what,  havintc  regard  to  the  opinion  iirevalent  at 
that  time,  would  have  been  considered  the  [irudent 
eiHirse  for  them  to  have  adopted." 

In  tile  same  ease   l.indley,  L..T.,  said 
acting  honestly,  with  ordinary  prudenee 
the  limits  of  their  trust,  are  iiiit  lialile  for  mere  error 
i>f  .judprnient." 

In  /.('(iioi/il  V.  ]yiiil,-/,-ii  (1S87).  1L'  A.  ('.  7:jL>.  the 
duty  of  trustees  is  said  to  lie  to  use  ordinarv  care  and 
cautn.n.  and  they  must  be  supjiosed  to  possess  ordin- 
ary care  and  prudence.  The  trust<'e  does  not  entitle 
himself  to  relief  by  pi-ovim;  that  he  has  acted  reason- 
ably and  Inmestly.  lie  n  ust  shew  that  under  all  the 
circimistaiices  he  (Ui-lit  faiilv  to  be  excused  for  his 
breach  of  trust. 

In  cases  since  tli( 
refused  to  interpret 

course  of  conduct  jmrsued  in  each  individual 
.vould  have  to  be  iironounced  upon  as  it  came  u|).  The 
Court,  no  doubt,  has  to  be  satisfied  bv  sufficient  and 
proper  evidence  that  the  tr\istee  has  acted  reasonably 
as  well  as  honestly,  but  that  has  been  bv  jjivins  evi- 
dence of  what  was  done  by  him,  what 'eiK|uiries  he 
made,  tl  condition  of  affairs  contemporaneouslv.  and 
other  m..tters  to  enable  the  Court  to  put  it.self  in  the 
situation  of  the  trustee  at  the  time.  Smith  v.  .1/ffso«, 
supra.  In  this  case  it  was  held  Ihat  the  Act  does  not 
render  competent  as  evidence  the  opini(nis  of  bankers 
or  other  financial  men  as  to  whether  the  trustee  so 
acted  in  the  cimrse  he  has  taken  or  omitted  to  take  in 
respect  of  collectins-  a  debt  due  the  estate.  The  gen- 
eral rule  of  evidence  still  aiijilies  that  mere  personal 


.\ct  the  .)ud«c;~  have  invariably 
'reasonably."    sayinj;    that    the 
■ase 
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l„.Uef  ov  opinion  is  ""t  cvi.l.'iicc,  ami  tl»'  lest  o(  ronscju- 
,,l,l,.iu.ss  is  tlmt  ..xlMl.itcl  l.y  tlio  "r.liimv>  Inisn.rss 
„mn  or  tlic  nmii  of  ordinary  sonso,  knowledge  an.l 
prnacncc  ill  tlic  coniliK't  of  liis  own  allairs. 

Wliotlior  a  triisU'c  lias  ai'twl  reasonably  iiiiist  !"■ 
dc'tcniiin.'il  in  tlu'  lisl't  of  all  tiie  snrronii.lmg  .■ircuiii- 
stancos,  not  as  tlicy  would  aiipear  in  tlif  eyes  of  lawyers 
and  .hulKcs,  Imt  as  tliey  would  apjK'ar  m  tlic  eyos  ol 
ordiiiarv  prudent  Imsiuess  men,  and  if  lie  aeted  under 
Mieli  eir'eiinistaliees,  as  tliey  so  ai.peured,  as  a  iiiajon  y 
„l  „rdinarv  prudent  men  would  liavi'  aeted  under  the 
like  eireunistanees,  lie  onpl.t  to  lie  ladd  to  l'"ve  aeted 
••reasoualily  as  a  trustee."  lh,r,r  v.  D<;n,r  (llMi.), 
:!  ().  I,.  K.  11.  ImT. 

Tlie  rule  is,  that  wliere  the  Court  finds  that  tlie 
trustee  has  aeted  both  honestly  and  reasonably,  tliere 
is  then  a  ease  for  the  Court  to  eonsider  wlietlier  the 
trustee  on-lit  fairly  to  U'  .'Xeused  for  the  breaeli  ol 
trust,  lookinu;  at  all  the  eireuiiistaiiees.  Itr  Sicli.iU.. 
irallv.Wil'hiiaii  (l!li;!),l2!l().  l..K.^'"l- 

The  burden  lies  upon  the  trustee  to  shew  that  he 
lias  aeted  reasonably.    ]!<■  StmnI  (1S',)7).  li  t  h.  oh.,,  ...«1. 


llVieii  Ilclici'  (hauled 

In  the  following  eases  the  Court  granted  relief: 

Where  an  exeeutor  of  a  solieitor  believing,  and  on 

grounds  that  justified  that  belief  although  errinieous, 

that  thedeeeased  had  no  right  of  netion  against  a  elient 

personallv  for  eosts  incurred  in  •■ertain  adniunstration 

proeeediu'gs.  took  no  steiis  to  r( ver  sueh  eosts.     /,.• 

linhclx  (18!i7).7(iL.  T.  47il. 

\n  exeeutor  paid  an  iiiuiiediate  legaey  ol  t-'OU  li>i 
mainten.ance  to  the  widow,  and  allowed  her  to  reeeiye 
the  ineonie  from  the  estate.  The  assets  ainounte.l  to 
r'-HKK)  and  the  onlv  known  debt  was  one  ot  lUHI.  Mx 
months  after  the  death  of  the  testator  an  action  tor  an 
aeeount  of  nionevs  received  by  the  testator  as  ph.ni 
tiff's  a-'eiit  was  commenced  and  the  estate  was  louiid 
indebted  to  the  plaintiff  in  fXim.    The  execut.H-  was 


i:klik.['  of  TiirsiKEs, 
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ii'licvod  lis  ti)  tlic  am  IpRflpy  ,  lul  tlio  iuroiiu'  paid  up 
til  the  issue  of  tlio  v  it,  liut  uot  as  to  sums  jiaid  tliorc- 
aftcr.    /)(  re  Kaij,  Uosleii  v.  Kuii  (IS'JT). :.'  Cli.  .JIS. 

A  testator  jfavc  liis  estate  to  executors  upon  trust 
■•to  niaiutaiu  the  same  au<l  every  par*  tliereol'  in  llie 
lilie  uiode  of  investment."  I'art  of  tlie  estate  was  a 
imjuiissory  note  for  tldii  jiayalile  on  ilemand.  The 
executors.  hellevioK  tile  ilelitor  to  he  a  man  of  nood 
credit,  neither  called  in  nor  applieil  to  the  Courl  for 
directions  as  to  this  delit,  and  tli,'  debtor  ,lied  insolvciil 
IS  months  after  the  testator.  Held,  that,  hnviiij,'  re- 
gard to  the  terms  of  the  will  and  the  anionnt  of  the 
ilelit.  the  executors  mi>rlit  leasonnlily  have  tlioiisrht  tliev 
were  not  lioniiil  to  call  in  the  delit  or  ajiply  for  direi'^ 
tions.    Ill  re  (hiiidcii.  t'Icirx  v.  (Iririil,  1/  (JSHS).  L'  Ch. 


Where  the  trustee  lias  acted  honestly  the  terms  of 
the  will  may  be  looked  at  to  judso  of  the  ivasonableness 
of  his  conduct.  If  an  ordinary  business  man  mislit 
leasonaldy  entertain  a  particular  view  of  the  con 
structiim  of  the  will,  and  the  action  of  the  trustee  would 
have  been  .justifipd  if  that  view  had  been  the  true  one. 
the  trustee  cannot  be  said  to  have  acted  unrea.sonably 
merely  because  this  view  of  the  construction  is  wronjj. 
Ill  re  Mnckail  (19U),  1  f'h.  .'ilMI;  [[eiiiiiiii,  v.  Maclean 
(HHK)),  2  0.  L.  R.  W.)  imst. 

So  where  trustees  erroneously  assuniin;;  thev  had 
power  to  sell,  sold  leaseholds  and  therebv  diminished 
the  income  of  the  plaintiff,  though  the  sali'  would  have 
lieen  a  proper  one  had  the  trustees  in  fact  posisessed 
Ji  power  of  sale.  Peiiiiis  v.  Jiellaiiiii  (18!)|l),  1  Ch.  707. 
So  where  trustees,  acting  on  the  advice  of  solicitors, 
invested  on  mortgage  without  an  actual  valuation,  but 
at  a  value  cal.nlated  at  a  rate  at  which  adjacent 
]u'operty  had  sold  for  by  auction  in  a  iirevious  vear. 
they  were  relieved  excejit  to  the  extent  of  the  excess 
over  two-thirds  of  the  :,ctnal  value.  Waile  v.  Parlin- 
••."«  (1901).  8.-)  L.  T.  4.1(i.  lint  see  He  Stiiait  (1897)  -^ 
Ch.  583.  po^f. 
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I'lidfi-  The  Tiustw  Act  tin'  mlvicr  iif  eiimpi'tfiit 
.iiiiiiscl  1111(1  the  opinion  of  till'  Couit,  even  if  I'riiiiUMius, 
iiuiv  attonl  snftii'ii'iit  imitwtion  to  tlic  lioni's^  liustco. 
Hli/iit  Limii  ('(I.  V.  Xdlidiml  TiKxt  Co.  (1!H):!),  7  ().  1..  R. 
p.  18.    And  MM.  /)/  I,'  Ali^dii  (1!M4),  1  C'li.  1  iwsi. 

Ill  one  cuw  it  WHS  suid  that  tlic  test  is  "Did  tlic 
trustci's  ui't  as  nii  ordinary  iinidcnt  ninn  wonld  liavr 
(lone  in  icKanl  to  liis  own  liiisincss!"  MrDoiialil  v. 
TiKsIs  mill (liiiniuili-c  < '"..  1  <).  W.  N'. f<Wli;  In  tr  Tnrncr 
(18!I7),  1  Cli.  ■'>:'.(;;  In  ir  Shtiiil  (1S!)T),  2  I'll.  .■)S:!.  lint 
the  fact  that  lie  lias  acted  with  ('(|iial  fooUshiicss  in  liotli 
cases  will  not  iustil'v  relief  niider  the  Statute.  In  ii: 
Liiril  de  ClifforiV.i  EKliifr  {I'M)).  2  Cli.  TOT. 

Sec.  ol  of  the  Act  is  a  relieviiiK  section,  and  does 
not  impose  a  statutory  oliliirati(ni  npoii  trustees  to  take 
a  valuation,  and  the  neglect  to  do  so  does  not  e.scUl(l_e 
them  from  tlie  benevolent  operation  of  section  .'u. 
I'nimn-  v.  Emiisnn  (llUl).  1  t'h.  TW. 

Money  was  advanced  by  executors  to  li.eir  solicit(irs 
to  pay  necessary  debts  and  dislmrsemeiits,^  and  for 
other  "adininistra'tion  purposes,  in  reliance  on  the  soli- 
citors' statements  that  these  sums  were  re(piired  for 
these  imrposes,  and  the  solicitors  did  not  apply  all  the 
nioncvs  received  in  such  iiayments.  Tlie  Cinirt  found 
the  executors  had  acted  honestly  and  reasonably  and 
oURht  fairly  to  be  excused  for  maUins  the  payments 
in  reliance  on  the  solicitors'  statements.    In  rr  hnril 

iir  ciiffoiirs  E.iiiiii-  (lonn),  2  cii.  tot. 

So  executors  acting  honestly  and  ivasonahly,  upon 
a  mistaken  construction  of  a  will,  where  the  trial  .Tiidge 
took  the  same  view  (d'  it  as  they  did.  were  relieved. 
Ili'nnhif,  v.  Maclean  ( 1901 ),  2  0.  L.  R.  IGO. 

One  of  three  executors  was  a  solicitor,  and  the  will 
provided  that  in  the  administration  and  manasenmit 
of  the  estate  he  shindd  be  entitled  to  professional 
remuneration.  Tli.  testator  had  perfect  confidonce  in 
the  solicitor,  who  up  to  the  time  of  his  death  was 
reputed  to  be  a  per.son  of  integrity  and  wealthy.  The 
whole  management  of  the  estate  was  left  to  the  solici- 
tor, and  at  his  death  it  was  found  ho  had,  without  the 


iiKi.iKi-  i)i-  Ti!r«iKKs.  is:; 

kii()wl('(lji|i  i,(  his  cci-fxi'iMilois,  iiiisapiHiipiiali'd 
liioiicys  iif  till'  cstatr.  ami  that  lii.i  own  I'stali'  was  in 
solvent.     The  evidence  shewed  that  it  was  the  iiiteii 

lion  of  tile  testator  that  the  solicitor  si hi  (■ontiniie 

to  manage  the  estat<'  at'tei'  his  death  just  as  he  had 
inainiKi'd  it  in  the  testator's  liletihLe.  and  this  inten 
lion  was  eiininniniealed  liy  tlie  testator  to  the  executor 
Deiine.  Held,  that  the  <>xiM'iitc.r  Deniie  acted  lioiiestly 
and  reas(nialilv  and  was  relieved.  Dmcr  v.  Dniiii' 
(liML'),  :!  (».  L.  I!.  (i(i4. 

Section  117  (it  The  Trustee  Act   is  not  con"   ed  to 
cases  where  the  hreacli  of  trust  arises  from  some  execu- 
tive or  aduMuistrative  lilunder.  but  may  extend  to  cases 
where  mom^y  is  paid  ton  person  not  entitled  accordini; 
to  the  trn<'  construetnui  of  the  will.     Thus  in  In   ir 
.lllm/i  (l<)14).  1   Ch.  1,  the  trustees  actins  upon  the 
erroneous  advice  of  their  solicitor  as  to  the  et!'ect  (jf 
the  will,  paid  the    income    to  a  (X'rson    not    entitled. 
■\VarrinKton.  .1..  took  the  view  that  relief  onsht  to  he 
cmifined  to  cases  where  tlii're  has  Ijeeri  an  error  nierelv 
of  administi-ation.  and  onsht  not  to  lie  extended  to  a 
case  where  nniney  due  to  one  person  has  heen  wronv- 
fully  paid  over  to  anipther.     The  Court  of  Ajijieal  ic- 
ver.-ed  this  judRment.     Cozens-I lardy.  .\1.R.,  said:  "l 
can  see  no  jiround  for  narrnwin,!;  or  limiting  the  appli- 
cation of  the  wide  words  of  the  se<-tion.    'Any  breach 
«(  trust'  are  emphatic  words.    The  statute  was  obvi- 
ou.sly  desifined  to  protect  honest  trustees,  and  ought 
not  to  be  ciuistnu'd  in  a  narrow  sense.    T  shrink  from 
Iw'dinK  that,  wliere  tiustees  li„ve  divided  an  estate 
between  A.  and  B.  after  takins  i-ompetent  advice  that 
A.  and   I!,  are  ahuLe  entitled,  they  cannot  plead  this 
section  in  answer  to  a  subse(|uent  claim  by  ('.    So  to 
liold  ^^•ould  be  to  render  the  relief  sivon  by  the  section 
almost  imsato.y.    Tliere  have,  however,  been  several 
;i\itliorities  to  which  it  is  necessary  to  refer.     Keke- 
wich,  J.,  in  nnrix  v.  IliifcJiinfjx  (1007).  I  Ch. .?(«,  .says: 
■Tf  a  tru.stee  has.  Avithout  any  default  of  bis  own.  em- 
ployed a  defanltins  ajcent.  whom  lie  believed  to  be  a 
eompetent  man.  to  do  certain  work  ami,  whether  mm- 
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pcti'iit  (ir  iKpt,  till'  iiKi'iit  turns  mit  tn  h,-  tiaudiili'iit  iiikI 
■;i'ts  thr  tiusti'i'  iiit"  a  !<i'ni|ii'.  Ilii'  tnisti'r  cniiliiil 
shrltlT  llillisrir  lirllillil  tlult.      WIlV  iMlt'llt   111'  tn  111'  ll't 

iitl'!    A  tiiisti'i'  «li npliiys  an  iiKi'iit  must.  ai'riinliuK 

In  til -iliuai  y  rules  ol'  law.  In'  r.'S|)iiiisil>li'  liir  tlu'  ai'ts 

ill'  till'  aiii'iit.     1  il I  lii'lii'vi'  it  was  Ihi'  iiiti'Utjim  "!' 

till'  l,oi;islatiiii'  llmt  lu'  slinulil  In'  li't  nlV  tliiil.     This 

,.|,s iii-s  to  nil':  A  i|Ui'stiiiM  aiisi'S  on  tlii'  roiistnii'- 

lion  of  11  will  wlu'lliiT.  oil  a  (tilt  111  iii'phi'ws  ami  nii'i'i's. 
till'  lU'iilii'ws  anil  iiii'i'i's  ol'  tlii'  wil'i-  lis  woll  as  of  tlni 
ti'stator  ail'  inti'uili'd  to  In'  itii'luili'il.    'I'lii'  tiusli'i'  taki'S 
thi'  oiiinion  of  I'liiini'Ut  nmnsi'l,  anil  is  lulvisi'il  that  tin' 
I'lass  is  ii'strii'tcd  to  tho  lU'plii'Ws  ami  liii'ri'S  of  tliii 
ti'statoi-.     No  iloulit  hi'  iiiiijht  taki'  thi'  opinion  of  thi' 
I'liurt,  ami  perhaps  he  lii'lil  liahle  fof  omitting'  1"  take 
Il ;  hut  lines  tile  taking  of  the  opinion  of  eiiiinent  i-ounsel 
save  liini  rniiii  any  liahility  if,  in  the  event,  it  he  ile 
termineil  that  the  nephews  anil  nieees  of  the  wife,  on 
the  pnipei-  eonstnietion,  are  ineliiileil  in  the  n'lU!     I 
eiinmit  eoneeive  that  the  Aet  was  inteml.'il  to  apply  to 
a  case  of  that  sort.'    With  Ki'i'at  lesp'et  f  am  unalile 
to  aeeept  this  view.     The  ileeision  U|ion  the  fm'ts  of 
that  pnrtieular  ease  may  have  lieeii  ri>rlit,  but  the  jreu- 
ei-al  piineiples  thus  laiil  ilown  eanniit.  !  think,  he  sup- 
l>orti'il.    It  is  somewhat  sti'aiiRe  that  Keke-.vieh.  .).,  in 
support  of  his  view  referreil  to  a  ease  in  the  I'rivy 
Couneil  of  Xdlioiiiil  Tni.tli'c.t  Co.   nf  Aiislraliii  v.  (Icii- 
,'Kil  FiiKiiKC  Co.  (liU).')).  A.  ('.  :!7:!.  whieh  tuineil  upon 
a   seetion  of  a   Colonial  Aet  eiiri-esponiliuj;'  with  the 
seetion    now    umler    iliseussion.      There    a    eoinpauy. 
whose  husiness  it  was  to  aet  as  trustees  for  rewaril. 
"viileil  an  estate   wrongly  ui)on  the  ailviee  of  their 
solicitor.    It  was  first  helil  that  the  nilvlce  of  the  soli- 
eitor  was  not  a  ilefenee  to  the  aetion,  ami  the  Court 
then  proeeeileil  to  eoiisiiler  all  the  eireumstanees  and 
in  the  exereise  of  their  diseretion  declined  to  relieve 
the  trustees.    Tu  my  opinion  that  case  is  an  authority 
that  the  Court  has  .jurisdii*iim  to  relieve  when  pay^ 
nient  has  lieen  made  to  a  wronR  person.  nltlioiiKli  the 
Court  declined  to  exercise  that  jurisdiction,  otherwise 
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tlif  inc|iiiry  into  llic  <ircuiiiMliiiicc»  wcmlcl  Imvc  I ii 

iiTcluviml.    In  hi  ir  Kiiii  (ISitT),  2  Cli.  .'ilS,  H„i ■,.)., 

tciiik  n  widiT  vii'w  anil  licld  that  .■wciitdis,  who  had 
piiiil  licncliciarics  icitaiii  siiiiis  whii'h  an  iinimid  c-nili 
till-  i>cninhl  to  inaki'  them  lialih'  Inr,  wimi-  I'lititlcd  In  lir 
ri'li  vcd.  It  is  tnir  that  this  was  not  a  i|iii'stion  ol'  tlii' 
I'onst ruction  of  a  writti'n  docnincnt.  hnt  it  was  in  sonii' 

iTspfcts  stroiiKci-.  for  tl i-i'ilitor  had  a  ihiini  prior 

toanyol'thc-hcni'liciarii's.  j'arkcr,  .1..  in  In  if  Mnrl.ini 
(lllll),  1  Ch.  107.  iiscil  lann»iiKi'  whii'h  I  respect rnllv 
desire  to  adopt:  ■  H'  an  ordinary  husiiiess  man  initfht 
reasonahly  entertain  u  piirticnlar  view  ol'  the  eon 
strnction  (d'  the  instrr.nient  and  thi'  action  ol'  thi' 
trustee  woiihl  liave  heeii  .instifieil  if  that  view  liad  heeii 

the  true  line,  that  trustee  ca it  lie  said  to  have  acted 

iinreasoiiahly  merely  liecaiise  tiiis  view  of  tile  con- 
stnictlon  of  the  instrnnieiif  is  wioni;.  Kven  where  a 
trustee  has  distriliiited  an  estate  on  an  erroneous  cnn 
striietioii  of  a  will  li.'  lias  lieeii  relieved  under  the  Act.' 
It  niiiy  lie  that  there  is  no  reported  case  in  which  this 
lias  been  done,  Imt  in  the  opinion  of  'ill  the  nieniliers 
of  the  Cimrf  this  may  lie  done  in  a  proper  case. 
WarrluKtiin,  ,1..  held  that  the  .\ct  has  no  applicntion 
where  a  trustee  lias  ii.isconceived  liis  diitv  and  paid 
nioiipys  to  a  person  not  entitled.  IVith  Kreat  respect 
I  think  he  was  wronjf  in  this.  The  .inrisdiction  is  friiin 
Its  very  width  one  wliieli  must  lie  exercised  with  jjreat 
i-aiitioii.  It  certainly  is  not  eniniKli  for  a  trustee  to 
say  'I  thoiitvht  AR  entitled  and  f  paid  him  accord- 
iiiKly.'  lie  cannot  he  considered  to  li.ve  acted  reason- 
alily  if  he  has  neRlectpil  to  olitnin  .skilled  advice.  In 
consideriiij,'  what  is  roa.sonalile,  refraid  must  lie  had  to 
the  estate  of  which  lie  is  trustee.  Tn  a  lar^'e  estate  it 
may  he  only  reasonable  that  lie  should  cimsult  counsel 
of  the  first  rank  or  apply  liy  oriKiimtiiiK  suuimiuis  for 
the  direction  of  the  Cnurt.  whereas  it  would  not  he 
reasonable  to  insist  upon  all  this  where  the  estate  is 
small." 

In  tlio  folliiwiiif;  cases  the  Court  refused  to  j;rant 
relipf ; 
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W'luTi'  limii.s  wi'ii'  iiimli'  "II  miiuilliciri'.i'il  wcuiili.!'. 
(  Uiiimmii  \.  lirninii'  (1!KIJ),  1  t'li.  7H:.:  I.t  >r  lliif 
(1!MK)),  1  Ch.  .'IL'H;  In  if  Tmiivr  (IHllT).  1  t'li.  '>-Vu 

\\\w\y  trustees  piiiil  111''  slmi''  "I  "  Iwin'tli'iaiv  to 

Ihrii-  siilii-itor  ill  irliiiiici'  upi'ii  his  *\aW tit  tliiit  I"' 

\vii»  tlu'  assiniii'i'  111'  till'  ulinii'  iiml  w  itlicml  <MlliiiK  "P"" 
liiiii  111  iiiiivc  Ills  title,  'rill'  wiliciliir  liail  mi  n»f\m- 
iiii'iit.  hut  it  I'li'utcil  11  prim-  cliniK"'  "hich  wiiiihl  havM 
hcc'ii  cliwiivcTcil  it'  they  hacl  oxatiiiuiMl  the'  iIitiI  of 
nssiu'iiiiiriit.    I)(uh  V.  'llmcliiiifi^  (l!H)7).  1  Cli.  :!.'.(i. 

'i'l-iisli'i's,  uiiilci-  till'  ailvicc  of  llirir  siilicilms,  paiil 
twii-lhifds  of  a  luiicl  to  th.'  rliililrt'ii,  when  in  I'acI  tlic 
wholo  I'liiiil  was  tlic  piiipi'ity  of  thi'  iiiishaii<l.  Thi>  liii't 
tirt  siicli  payiiH'iit  was  iiiaih'  tliroiiKh  Ihc  Imil  ailvicc  ol' 
the  solicitois  was  liclil  no  ilclViicc.  Anil  wlicic  the 
trustees  hail  liiaile  no  allciupt  In  fci>lace  the  I'uiiil  in 
wliole  or  ill  part,  uor  cxplaineil  tlic  reason  for  tlicir 
ahsteiitiou,  the  Cmirl  refused  relief.  "11  is  very  "ua- 
terial  circunisluiicc  thai  the  npitellnnts  a.e  .  'miteil 
joint  stock  company,  formed  for  the  purpose  of  earii- 
iiiK  profits  for  their  sharehoiiiers;  iiart  of  their  liusi- 
iiess  is  to  act  lis  trustees  and  executors;  and  they  are 
paid  for  their  services  in  so  actiuj;  liy  a  coiiiinissiiui 
which  tlie  law  of  the  Colony  authorizes  them  fo  retain 
out  of  the  trust  funds  administered  by  them,  in  addi- 
tion to  their  costs.  .  .  .  Witliout  saying'  that  the 
V<'iiiedinl  provisions  of  the  section  slionld  never  lie 
apiilied  to  a  trustee  in  the  position  of  the  appelhiuts. 
their  r.ordships  think  it  is  a  circinr.stnnce  to  he  taken 
into  aci-oiiiit."  XdliiiiKil  Trust  Co.  nf  Aiistntlnsin  v. 
(Seiifittl  I'iiKiiicf  Cn.  of  AitslriihiMiii  (1!HW).  .\.  ('.  ;17:'. 
]iut  tlie  liahility  of  a  trustee  would  appear  not  to  lie 
increased  liv  the  fact  tlint  he  is  paid  for  his  services. 
,/«/).«)»  v.  ralmrr  (ISnii).  1  Ch.  71 :  Sliephrnl  v.  Ihtnis 
(l!M).-)).i2  Ch.  at  p.  .'lis. 

In  the  matter  of  investments,  jiiima  fiicic  the  pro- 
visions of  Tlie  Tru.stee  Act  (sections  '.'SI-.Ti)  coustitnte  a 
standard  liv  which  leasoimlile  conduct  is  to  he  .jnilscd, 
althonsh  non-compliance  with  these  requirements  is 
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liiit  iii'ci'Bumily  II  latiil  (il>!<tiicli'  to  nii  ii|i|>lli'iilh>ii  Inr- 
ri'lifl'.  A  tniKti'i'  jii  li'inliriK  nmiii'>  mi  iiKirtK'iKi'  ■""■I'lii- 
ily,  mIkiiiIiI  not  tua  u|i<iii  tin-  iipiiiliiii  ol'  liis  sullrltni' 
ainiii'  ill  a  i|iii>Kliiiii  of  tlir  value  ol'  llii'  Kci'iiiily,  ii..r  oii 
till'  opinion  ol'  a  valiiiT  who  acts  for  thi'  nioilu'uuor 
iiloiii';  ami  wlu'ir  tliii  was  iloiif  tlif  Coiiil  lelii.-.-.l 
I'i'lirl'.     Ill  ir  Shmil   (ISDT),  '2  I'll.  .'iS.'!;  SIhiii    \.  (ill,, 

(l!H«»),  1  Cli.  lisn. 

So  wIkm-c  CXdMllol-.H  (lisllililllcil  llic  assets  uilllc.lll 
|iio|ier  ailvertiseiiieiit  for  ere<iitois'  i-laiiiis  ilie  Coini 
rel'meil  relief.  "I  tliiiik  it  wnillcl  lie  iiiosl  (liiiii;ei-oiis 
to  hold  tliat  an  eNeciitor  acted  ri'asoiialil*  and  oiikIiI 
fairly  to  lie  i>\ciised.  if  he  dlstrihntcd  the  assets  annum' 
the  licnefleiaries  without  taking  the  steps  always  tnkcii 
liy  the  t'oiirt  and  liy  careful  e\eeiitiirs.  to  give  an 
opportunity  to  creditors  and  others  haviint  claims  .  " 
the  e.stati'  to  liring  forward  their  claiiiis."  Striiiut  \ 
Smiilcr.  .'ill  ( ).  K.  lilt.  27  A.  U.  42!!. 

A  trnstee  who  does  notliinj?,  acc'i'pts  without  eii 
i|nir\  what  is  .said  liy  his  co  i'\..c'itor,  and  is  satistied 
with  any  explanation  givei.  liy  liini,  does  not  ad 
■•lionestly"  within  the  moaning  of  the  Act.  In  ir 
Srrniiil  kdsl  Diilirirh  Ihiililiiiii  Snrirlii.  (iS  !,.  .F.  Ch. 
1!H1.  Kveii  thoiijih  the  co-executor  is  a  solicitor  anil  lias 
lieeii  nominated  liv  Ihe  testator.     Itc  Tiiiiicr   (ISIITi 

I  Ch. .-):»;. 

A  testator  died  ni  IS7S  owiiii;  li")  shares  of  Ontario 
Hank  stock  of  the  par  value  of  $,').(KI().  The  executors 
had  ])ower  "to  invest  the  )iroceeds  in  such  maniH'r  as 
they  shall  deem  most  advisalilc."  In  IM.S:.'  the  par 
value  of  the  stock  was  reduced  liy  one-half;  in  ISIKi  il 
was  further  ri'dnccd.  and  snlise(|iieiitly  an  order  was 
made  for  the  windins-np  of  tile  liaiik.  The  Court  held 
that  the  will  authorized  the  retention  of  the  shares  as 
an  investment.  Imt  the  i>xecntors  had  not  acted  reasoi. 
ahly  in  not  sellim;-  after  ISS2.  Up  Xlchollx.  Hall  v. 
M'ilihiwii  (I!(K!),  2!)  ().  r..  R.  20(1. 

An  execntrix  -withont  consulting  a  solicitor,  hut  on 
the  advice    of  a  conmiissioii    a,eeiit    who    had    lieen  a 
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I'lieiid  and  adviser  of  lier  deceased  husband,  postponed 
for  fourteen  years  the  sale  of  some  shares  insti'ad  of 
selling  tlieni  within  the  year  aflci-  the  testator's  death. 
Jler  conduct  was  lield  not  reasonable  and  rehef  was 
refused.    He  Baker  (18!)8),  77  L.  T.  712. 


CIIAPTEH  XXXII. 


ProTKCTIOX    .\XI>    IxitKMXITV. 


Sections  ;i.")  and  3i>  of  The  Trustee  Act  limit  tlie 
extent  of  the  liability  of  trustei's  in  certain  cases,  and 
deserve  attention.    iSection  ',\')  is  as  follows: 

3j.  A  trustee  shall  be  chargeable  only  for  money 
anil  securities  actually  i-eceived  by  him,  notwithstand- 
ing his  signing  any  receipt  for  the  sake  of  conformity, 
and  shall  lie  answerable  and  accountable  only  for  his 
own  acts,  receipts,  neglects  or  defaults,  and  not  for 
tliose  of  any  other  trustee,  nor  for  any  bankei-,  broker 
or  other  person  with  wiiom  any  trust  money  or  securi- 
ties may  be  dejiosited,  nor  for  the  insuthciency  or 
deticiency  of  any  securities,  nor  for  any  other  loss, 
unli'ss  the  same  happens  through  his  own  wilful  ile- 
fault ;  and  may  reimburse  himself  or  pay  or  discharge 
out  of  the  trust  property  all  ex|)enses  incuned  in  or 
about  the  execution  of  his  trust  or  powers. 

This  section  is  fnnu  Lord  St,  l.ecmard's  Act,  an<l  is 
now  embodied  in  sec.  2+  of  the  fiiiglish  Trustee  Act, 
189:i.  It  adds  little  or  nothing  to  Ihe  security  of  a 
trustee,  as  before  the  Act  the  provisions  of  this  section 
were  virtually  implied.  King  v.  IliUon,  29  (jr.  381,  384. 
The  effect  of  the  section  seems  to  be  to  shiit  the  onus 
of  proof.  If  a  case  comes  jjiIiiki  facie  witnin  thi-  sec- 
tion, the  onus  is  tlirown  on  the  person  attacking  the 
trustee  to  shew  that  he  is  liable.  Re  Brier,  26  Ch.  I). 
■2"S. 
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In  11.  .1  ..r  th<' . :.:  ^  it  will  be  I'oiiiul  tliat  the  result 
hinged  .11  >'.helhci-  ••  ■,,ill'iil  (leraiill  "  was  imivcl.  if 
wilful  d.  r'Uilt  01!  the  lart  of  tin'  trustee  is  once  shewn, 
and  loss  nas  na|.|.L'eL>d  to  the  estate  liy  reason  of  su.-li 
default,  the  .section  all'ords  no  iiroteetion.  In  several 
cases  "ivilful  <lefi.ult"  has  lieeii  defined.  Thus  in 
/■.'///()/;  V.  Tiiinei,  i:;  Sim.  477,  UU  K.  J!.  ;!S1,  it  a  as  said 
that  iiesli'ct  or  ilefauit  may  have  lic>en  wilful  though 
it  may  have  l)e<'n  unintentional  and  have  arisen  from 
forgetfuliM'SS.  Wilful  means — not  arising  from  ex- 
ternal circumstances  ovi'r  which  there  is  no  control-  - 
and  therefore  the  default    may    he    wilful,    although 

lely  passive.     And  in  Cniiiwlhi  v.  Ciiiinvlhi.  17  Ir. 

Ch.  1{.  aw,  it  is  said  that  mere  negligence  or  im|nud- 
cnce  may  he  wilful  defaull.  It  does  not  im|ily  deliliiM' 
ate  or  intentional  default.  In  UJiiiml  v.  O'Ciniiior.  17 
Ir.  L.  R.  (WO,  it  is  said  that  wilful  default  is  improjiei- 
failure  to  realize  assets,  and  that  mere  loss  witlioiil 
negligence  would  not  he  wilful  defaull. 

••Oefault  is  puj-ely  a  relative  term,  .just  lil«'  negli 
genc'e.  It  means  nothing  more,  nothing  less,  than  not 
iloing  what  is  reasonahle  iinch'r  the  circumstances— 
not  doing  something  which  you  ought  to  ilo,  having 
regard  to  the  relations  which  you  oeeupy  towards  the 
other  persons  interesled  in  the  transactiini.  The  other 
word  which  it  is  siiught  to  deline  is  'wilful.'  That  is 
a  word  of  familiar  use  in  every  liranch  of  law.  and 
althongh  in  somi'  I.ranclii's  (jf  the  law  it  may  liavi'  a 
special  meaning,  it  genei-ally,  as  used  in  courts  of  law. 
ini]ilies  nothing  lilameahle.  hut  merely  that  the  jierson 
of  whose  action  or  ilefanll  the  expression  is  used,  is  a 
free  agent,  and  that  what  lias  heen  done  arises  from 
the  s)iontaiieotis  action  of  liis  will.  It  amounts  to 
nothing  more  than  this,  that  he  knows  what  lie  is  doini;-. 
and  intenils  to  (h)  what  he  is  doing,  and  is  a  free  agent." 
liowen.  I,..T..  In  re  Yoiniii  mii]  Ihir.'^liiii'x  Cmitnirl  :;i 
Ch.  1).  174. 

Ill  Kiiifi  v.  llilloii.  21)  (ir.  ,1S1,  II,  and  C.  were 
I'Xecutors.  II.  took  upon  himself  the  actual  manage- 
ment of  the  estate  with  tlie  knowledge  and  <-onsi'iit  of. 
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Imt  nut  iiiidiT  any  cxiJifss  iisr*'''""-'''*  wMi,  C.  H. 
applied  a  sum  ol'  money  to  liis  own  use,  without  C's 
knowledge.  The  will  contained  an  indenmity  clause  to 
the  effect  of  sec. ;!,').  It  was  lieid  that  C.  was  not  liable 
for  the  sum  appi'opriated  liy  J  I. 

An  execntoi-  is  not  liable  for  a  loss  under  these 
cirennistances.  provided  he  has  not  intentionally  of 
otherwise  contributed  to  it;  the  testator's  misplaced 
coutideiiee  as  to  one  shall  not  prejudice  the  other.  Jle 
is  not  responsible  for  the  assets  come  to  the  hands  of 
his  co-executor.  If  indeed  he  iloes  any  act,  for  instance, 
handing-  over  the  assets  in  his  hands  to  his  co-executor, 
who  then  misapplies  them,  he  will  be  !;('nerally  respons- 
ible for  them,  just  as  if  lie  liad  handed  them  over  to  a 
stranger.  15ut  if  he  is  merely  passive,  by  uot  obstruct- 
iuf;  )iis  co-executor  from  Rettins  the  assets  into  his 
possession,  lie  is  uot  responsible.  If  by  nr/»ccwc/i/ 
anion;;  the  executors,  (  ic  is  to  niaiia^te  one  part  of  tlie 
estate,  and  the  other  another  part,  each  is  auswerable 
for  the  whole.  Here  each  receives  a  jiart  by  agree- 
ment with  the  other;  and  it  is  the  same  as  if  both  hail 
received,  dill  v.  The  Alhinicif-Geiieitil.  Hardr.  :!14. 
.\iid  so  where  all  .ioiii  in  the  sale  of  a  testator's  goods, 
and  one  was  allowed  to  receive  the  money,  the  others 
were  liable.  Iliiiroiis  v.  ^y(llls.  .">  1).  .\1.  &  (1.  23:!.  KW 
li.  R.  II.J.  .\nd  where  several  took  out  administration 
to  an  intestate,  and  united  in  appointing  one  to  be  the 
acting  administrator,  and  directed  the  debtors  to  pay 
tlieir  debts  to  him.  and  he  became  insolvent,  the  others 
were  made  liable  for  the  loss  to  the  estate.  I^ces  v. 
Siiiiilcr.idii.  4  Sim.  2S.  In  all  these  cases  there  was  an 
active  intenneihlling  w  itli  the  estate,  and  tile  <lefaulter 
had  been  enabled  to  receive  the  assets  by  their  agree- 
ment for  that  purpose. 

If  having  the  means  of  knowledge  liy  the  exercise 
of  ordinary  vigilance,  one  executor  stands  by  and  pi'r- 
mits  a  breach  ot  trust  to  be  eonmiitted  by  a  cii- 
I'Xeeutor.  he  is  liable.    Snvereifiii  v.  Sorereifin.  lo  lir. 
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111  MrCiiiIci  V.  MiCmler,  7  ().  K.  2i:':  tlif  will  c-uii- 
taiiicd  an  iiidiMiiiiity  clausr  pidviiliiiK  "tliat  cacli  iil'  tlic 
cxccutiirs  sliiiulil  lie  ri'spciiisilili'  Tor  liis  or  licr  acts 
(iiilv.  anil  iri('s|Kiiisililc  ri>i-  aiiv  loss  uiiU'ss  lliniuu-li 
will'iil  ucfjU'ct  (II-  ild'ault."  Till'  tinco  'xeciitors  siilil 
real  cstato,  and  C  11110  of  tlii'  i'Xi'iMit(>."s.  wlii>  was 
ciititli'd  to  till'  annual  iiiconu'  of  tlii'  proeoedti  took  the 
must  active  part  in  the  inanajii'iiiciit  of  tlii'  csiatc.  and 
('iii|iloyi'd  a  solicitor  who  received  tile  piirciiasi'  money. 
JSotli  of  the  other  executors  lived  at  u  distance,  hut 
they  Were  aware  of  the  employinent  of  the  solicitor  and 
that  the  purchase  money  was  in  his  hands.  The  money 
remained  in  the  solicitor's  hands  several  years,  when 
he  ahscondeil  and  tlie.e  was  a  loss  to  the  estate  of 
*l,!l(i().  l!oyd.  t'.,  held  all  ihree  executors  liable.  The 
co-executors  knew  the  nmuey  was  in  the  hands,  or 
under  the  control  of  tiieir  co-trustee  to  he  invested, 
and  tliey  allowed  it  to  remain  for  years  without  any 
inipiiry  or  any  assurance  that  the  trust  was  lieiiiw' 
liroperly  administered.  This  was  wilful  nejjlect  and 
default  which  they  .voiild  not  have  li"eii  guilty  of  in  the 
manaKenient  of  tlieir  own  atTairs. 

Mi'CiiiIci  V.  MrCdilcr  was  discus.sed  and  (lis 
tiiiKuishcd  in  He  Criiiitcr.  1(1  O.  R.  1.")!),  where  all  the 
executors  in  .some  d(>(;ree  acted  in  their  executorial 
capacity,  but  by  tacit  consent  one  of  them  took  the 
active  nianascinent  of  the  estate  and  received  the  |)id- 
ceeds  of  a  .sale  of  land.  TT.,  one  of  the  excel  tors, 
.ioiiied  in  the  conveyance  for  conformity,  but  did  not 
receive  any  of  the  purchase  money,  and  did  not  know 
there  Avas  any  balanc(>  in  the  hands  of  the  active  pxecu 
tor  after  payiuR  delits.  etc.  Tt  was  held  that  TT.  was 
not  Ruilty  of  wilful  default  and  not  liable. 

Archer  v.  Scrcrii.  K!  ().  R.  .'IK;,  was  before  the  same 
.Tiid,a;e  (Kersuson,  .^.).  who  heard  Ue  Croirli-r.  and 
when  the  latter  decision  was  pressed  upon  him  he  said  : 
"Tn  that  ea.se  T  was  somewhat  troubled  by  authorities 
a.s  to  the  rule  where  one  executor  has  enabled  another 
person  wroiifrfully  to  ,!;et  money."  Tn  Arrlier  v.  Scri'ni 
one  of  (wo  executors  used  a  portion  of  the  ])ersoiial 
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I'stiiti'  in  liis  own  linsini'ss.  His  (•ii-i'xccutiir  iini'W  nl' 
tills  iind  tiink  nil  slvps    to  liavc    tlic    piTsnniil    cst^iti- 

])lncc(l  in  lii'tti-r  cnslndy  and  invested  ai nlins  t"  tlic 

dii-octions  cdntaincd  in  tlie  will.  !!<■  was  licid  to  liavc 
ai'i|nicsci'd  in  tlie  acts  f  tnc  otiici  excculoi-  and  jointly 
liul)k'.  So  in  IliKiiii  V.  CliiiLc, :!  My.  i;  Cr.  ■2'M.  a  trns- 
top  was  held  llalile  (w  loss  when  lie  had  allowed  trust 
mo;;;  y  to  remain  in  the  lianils  ol'  his  firm,  ilion^h  there 
was  a  jirovisimi  ])i-ote<'tins  him.  exee]it  in  ease  oT  w  illul 
delanlt  or  nejjleet. 

In  liohdaid  v.  ( ■,",/,,■,  :!<;  I,.  T.  N.  s.  :m.  ■!:>  W.  K. 

.").').').  the  will  ecMilained  a  clause  providinn'  that  tlii> 
trustees  slioidd  he  res]imisilile  only  tor  such  m(nieys 
as  they  should  aclnally  receive,  and  not  tor  an.' 
invcduutary  loss  of  any  part  of  the  trust  funds.  Two 
trustees  received  certain  funds  which  were  duly  de- 
posited and  credited  to  th"  trust  aeccamt.  due  trusti'c 
was.  however,  ^iveu  powin-  to  draw  upon  this  acciamt, 
and  drew  and  misapplied  a  consid<'ralile  snni.  It  was 
held  that  the  clauje  in  the  will  did  not  relieve  the  co- 
trnsl<>e  as  the  loss  was  not  involuntary  Imt  had  arisen 
f  i-(Un  his  fjivinij  the  defaultiu!;  trustee  imiu-ojicr  power. 

In  Mil'hiiilvii  V.  lUiiiiii.  V.\  (ir.  .")!H.  S..  one  of  two 
executors  was  indebted  to  the  estate  on  a  mortffi'.ire 
^■iven  to  the  testator.  H..  the  othiu-  e.Nccntor.  w,is  awari' 
of  this,  hut  aUowed  S.  to  retain  the  mortfiajre  deed  and 
took  no  steps  to  compel  ]iayuient.  and  S.  executed  a 
<liscliarj;:c  cd'  his  own  mortp;ase  and  ref,'istered  it.  H.'s 
duty  was  to  secure  the  as.set,  and  to  realize  it,  and  not 
leave  it  with  his  co-executor,  wliose  duty  and  interest 
were  in  direct  coufliet,  anil  not  haviu.s  <hme  this  he 
was  liahle.  See  also  VdixlUy  v.  Tillttt.  'I'l  Beav,  -1:^  : 
111  H.  K.  :!lil.  where  the  facts,  and  the  result,  were 
scuuewhat  similar. 

It  is  the  duty  (d'  executors  to  keep  a  check  on  each 
other's  conduct,  and  an  executor  is  I'liai'sealile  with 
ne.uleet  in  allowiuK  a  part  (d'  the  estate  to  remain  o\il- 
staudins  in  an  improper  state  of  investment,  whether 
the  )mrty  in  whose  hands  it  is  (Uitstanding  is  a  co- 
execidipr  or  a  stranf?er.     In  Slifn's  v.  (Siiil.  1  -Mae.  i^c  li. 
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4l!i  S4  l{.  R.  111.  tK„  or  lliiv,.  ,.x,.,-iit(,is  kiiinv  ll,,.,-,. 
wciv  uiiw-ttl|.(l  iimiiiiits  lictwciMi  til.'  ti-stiit(.i- iuid  the 
tlunl  cxcciilor.  ;iiul  Ihi-y  lii„j  ,vas„ii  („  l„.|i,.v,.  H,,,,  ||i,. 
liitliM-  WMs  inilcljtcil  ill  11  (■„ii.<i,l,.ialil,.  sum  t.i  the  c^lnt,. 
iMil  tlii.y  took  no  ..llVctuaJ  step.,  to  ,.o,u|,(.l  l,i,n  t,i 
:i'-<-i>iiiit  111,(1  ;iny  or  s,.ciiri.  the  l.aliuic,..  Scvcnil  vciii-^ 
nttor  tlic  (lentil  of  tlic  tcstalor  this  cxcciiloi-  lic'cii 

IPSO.VCllt  1111,1  tll(^  otluT  (.X,.clll(.l>  «•(.,(.  llliul,!,,  to  ,„„v,. 

lint  an  (.iirlici-  att..ni|,l  i,,  ,-,.,.,nci-  tlic  iiioucv  would 

liavc  l„.(.,i  riiiitlcss.  and  were  li,.|d  liahl,.  r,„- ■i|„.  |„^, 

I'l  lllc  csliilc. 

A  s|icciai  iiidcinnily  clause  will  often  .imtect  an 
cxecnlor  from  lialiility  for  llie  ads  (,r  liis  co-execntor 
iMit  It  vyill  not  |„-„tec|  him  f,„ni  lialiilitv  for  a  hreacli' 
ot  Ins  duty.  A'/,,,,,-  \.  .l/cA-;,,»„„.  i:i  A.'c.  T.",,;-  It,ir  v 
■ilfrJ,-.  14  A.  ('.  ->,-,S;  lliinlll  V.  Iliirrilf,  >7  (;i-'l4-!  ■>,! 
(.r    .'Jl'l.     Jii  tlie  last  case  the  testator  cxprcs.sed 'the 

ullcst  eonh,  ,.iiee  m  V.  and  directed  the  other  executors 
to  lie  finided  entirely  l,y  the  .jnd^'nieiit  of  C.  as  to  tlie 
sale,  di.sposal  and  le  iincstment  of  certain  securities 
an.  declared  that  his  trustees  should  not  he  respon- 
sible lor  h,ss  occasi(nied  therein.  Held,  this  did  not 
authorize  the  rc-investnient  of  nionevs  in  forci-u 
s(>cunties. 

fn  WilKiiis  V.  IIo,!,i.  ?,  <:\f{.  lin.  the  clause  was 
••tliiit  any  trustee  who  shall  pay  to  his  co-trusl,>e.  or 
sliall  do  or  coucur  in  any  act  eiiahliiis-  his  eo-trustee  to 
icceive  any  in.Hieys.  shall  not  l,e  ohlj^jed  to  see  to  the 
iipplK-atioii  thereof;  nor  shall  such  trustee  he  suhse- 
(luently  rendered  resp(,nsi|,|e  l,v  an  express  notice  or 
rntimation  of  the  actual  ini,sapplicati(ni  of  the  same 
"iniioys.  '  One  trustee  niisiip|,lie,|  nidiievs  which  his 
(•"-trustee  had  eiiahled  him  to  receive,  hut  it  was  held 
hp  was  .sav.  :  fiv.iii  liahility,  tli()Uf,li  otherwise  his 
noKlis-ence  W(Mild  have  rendered  him  responsilile  This 
case  was  followed  in  Pax.-  y.  Dniuhis.  42  I,   T  (i(i.-, 

Ill  Cniid/rf  V.  rillcif,  22  lieuv.  L>.-)7.  1 1 1  U.  R.  ;!.-,]  it 
was  held  that  if  an  executor  does  an  act  which  euabies 
his  co-trustee  to  ohiain  sole  iio.vses.si(,n  of  nionev  he- 
lonsMi;;  to  the  estate,  and  the  UKUiev  is  afterward.s'mis- 
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,„,i)lu.a  l)v  tl..'  a.-.'X«-ut»i-,  both  Miv  linblc  ti.r  Hie  lof^s- 
JJut  this  proposition  nmxt  be  road  "who  mii»-ocssnrily 
.U.cs  an  act."  aiul  such  an  act  is  not  ••unncccssai'y 
if  it  is  (hinc  ill  thi.  icKiilai-  course  ol'  '...ismcss  in  a<  imii- 
istcriiiK  tlic  proiH'ity.    In  re  (Uis,,Hi,  in-  (1H.»4),  1  <^\\. 

■*'"in  //«»/,»/-/  V.  KnkUu„l,  I!  Sim.  'l^W  'M  K.  H-  l'"- 
two  trustees  save  to  n  third  trustee  a  power  ol  attorney 
to  sell  certain  stock.  an<l  he  sold  tlie  sto<-k  am  nus- 
nimMed  the  proceeds.  They  were  held  liable  thou,;!! 
there  was  a  provisi.n.  in  the  trust  dee.l  that  the  trus- 
tees should  be  .■harKoable  only  with  nion.'ys  they 
vespectivelv  actually  received,  and  that  one  or  nior.. 
of  them  should  not  be  answerable  or  accountable  l..r 
the  otlier  or  others  of  tbe.n  or  for  iuvoluntarv  h.sses. 
See  also  Bum'  v.  Cnol:.  .\lcClel.  lf.8.  -'S  R.  H.  ■   H. 

In  7'c/rc//  v.  Mnlthnrx.  1  .Mac.  &  CI.  4:!:i.  S4  R.  R. 
I'M)  it  i?  said  that  it  nimiey  be  required  for  the  pas - 
,„e,it  of  .lebts  or  legacies,  one  executor  is  sate  in  .l"in- 
iii..  in  the  sale  of  slock  or  other  property,  and  per- 
unninj;  another  e.Kccutor  to  receive  the  I'vocceds  lor 
that  purpose,  as  in  [Inrvn  v.  riakemnv.  4  %  es.  .).«)■. 
but  if  he  .ioins  ill  such  sales  when  the  money  is  not 
recMiired.  and  he  liad  not  reasonable  sirounds  tor  he- 
lievin-  that  it  was  not  so  re(iuired.  he  is  liable  lor  the 
,„„„ev  so  receive,!  by  bis  .•o-exe.Mitor.  Chamhcs  y. 
Mh„hn,.  7  V..S.  l!i:!; .;  R.  R.  Ill  ;  Shii,hrnnk  v.  //'«'■'^"'• 
hi""!:.  11  Ves.  2.'>2,  S  R.  R.  IliS;  I'riir  v.  ,S'M7,c.v,  1 1  \  es. 

:n!i.  SR.  R.  i(i4. 

\,i  exi'cutor  wlio  sanctions    or    adopts    improper 
accounts  rench-red  to  the  beneficiaries  l)y  a  defaulting 

eo-executor  b. nies  responsible    for  the    statements 

tlieri'in  contained.  U'nioii  v.  IhorU  .trst.  29  Heav. 
.-,114.  i:!1  R.  R.  lis:!.  Tn  this  ,'ase  tlw  accounts  were  pre- 
|,;,red  l)v  I lie  of  the  executors,  and  they  repre- 
sented tiiat  one-third  of  the  not  incom,'  bail  'iccii  re 
ceiv.'d  bv  the  executors  and  invested  by  them.  1  h,' 
truth  was  tlie  monev  had  been  allowed  to  remain  m  th,> 
hands  of  L.  until  he  became  bankrupt.  The  defendant 
(the  other  executor)  liail  nothins  to  ,lo  with  makiiii!:  up 
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thc  a(T(JUiits,  uiiii  the  moneys  never  came  t<i  hi., 
siiHi.  hut  he  was  present  at  meetings  when  the  aeeouMs 
weie  presented  and  diseussed,  and  (hd'enih'd  tlie 
aeeounts.  It  is  to  he  noted  tliat  tlie  defendant's  lial)i. 
itv  IS  not  placed  on  the  ground  of  wilful  (h'fault  or 
anyllnn.i,'  of  that  description;  hut  on  the  Rroiind  that 
the  accounts  was  an  admission  hy  thi>  <  xi.cutors  to  their 
cc.v/k/.v  ,/hc  hii.it  that  thev  had  sums  (if  nionev  in  their 
hands  which  they  ouwht  to  have  had,  and  t'hat  these 
sums  were  retained  hy  them  foi'  investment. 

Mlcl.l,'h„i!ili  v.  /',i,l.rr.  17  (ir.  Ml  is  an  impoilant 
case  hwause  of  the  c-ommon  |)ractice,  ii]  Ontai'io,  of 
one  of  several  ex.'i-ulors  doiiij.'  all  the  active  work  of 
administration  without  any  supervision  whatever  liy 
liis  co-executors.  A.  and  Ii.  were  Joint  trustees,  and 
had  trust  money  to  their  joint  credit.  .\.,  the  '-actini; 
trustee."  from  time  to  time  lirouj;ht  checpies  to  li" 
already  signed  hy  .\.  for  the  sifijuiture  of  Ii.  H.  mad.' 
no  ]nc|uiry  as  to  how  the  funds  were  to  he  applied,  and 
A.  niisa|)|ilieil  tli"iu.  It  was  held  that  l{.  was  lialile— 
that  the  Ken  -ral  rule  applied,  tliat  t!iistees  must 
acccumt  f(jr  the  |iro|icr  apjilication  of  ni(mev  in  their 
hands.  It  was  also  helil  that  it  was  no  did'ence  on 
hehalf  of  15.  that  he  only  hecanie  trustee  at  the  recpn^st 
of  the  aviiti  i/iic  ln{sl,  and  on  the  representation  thai 
his  name  only  was  wanted,  ami  that  A.  would  do  all  tie" 

husine.ss.    "Tt  is  not  ii mmon  to  hear  ime  of  several 

tru.stees  spoken  of  as  the  actins  trustee,  but  the  Court 
knows  no  such  distinction:  idl  who  accept  the  office  are. 
iTi  the  eyes  of  tlie  law.  actins  trustees  ":  p.  ."jlKi. 

.\r.  and  L.  were  executors,  if.  haviuf;  been  the  testa- 
tor's solicitor,  and  ccmtimiinc:  to  act  as  solicitor  for 
himself  and  his  en-trustee.  II.  represented  to  I.,  that 
he  had  made  a  loan  on  satisfactory  security,  and  1,. 
.i<iined  in  sisnins  a  che(|ue  payable  to  the  orc'ler  of  the 
allesed  mortgas-or.  M,  forced  the  signature  of  the 
payee  and  absconded.  Rose.  J.,  reversed  the  .judKinent 
of  the  ilaster-in-Ordiiutiy.  and  held  that  h.  was  not 
liable.  The  testator  had  hy  aiiiiointinfj  M  as  an  execu- 
tor shewn  that  he  trusted  him  as  a  proper  person  to 
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act  ill  11  tiiliu-iarv  caimcitv.  and,  M'liihlt',  L.  liail  als..  a 
linlit  t(i  tiiisl  liiin.  Hr  McLiilrhli:  W  O.  K.  1T!I.  Sit 
also  Ihini-  V.  Di-inir  (myi).  ii  » >.  1..  »■  <>li4,  aii.l  hHm'I- 
I'ascs  cited  under  ■■  lliiiieslly  and  Heasnnalily." 

Where  iiiie  cii'  Iwm  exei-ii1in>  resides  aliniad  lie  is 
justitied  ill  delesatinn  to  liis  eo-exeeiitor  llie  ritjlit  to 

i-eecive  money  owiiin'  to  ll state.     In   ir  II iiiilli/l, 

7  ('.  L.  Times',  i'll. 

N'otwitlistandinu:  tlie  |inivisioii  of  seetioii  :i.'>  as  to 
ilepositiiif;- trnst  moneys  in  a  hank,  (Ids  does  not  jiro- 
tect  an  executor  who  deposits  such  incnieys  as  an  iii- 
vestiiieiit  and  not  as  a  de|iosit.  Rcliilin  v.  H'cs/cv.  JH 
lieav.  JKi,  i:il  Ii.  H.  •■|-'!l>. 

;i(i,_(l)  Wlieie  a  trustee  commits  a  hivai^li  "t 
Irusl.  at  the  insti^'ation  or  re(|iiest  or  witii  the  consent 
ill  writiiifi  ol'  a  heiiefieiary,  the  Supreme  t'ourt  may 
mal<e  such  order  as  to  the  Conrt  seems  ,insl  lor  iin- 
poiindiiin  all  or  aiiv  part  ol'  the  interest  of  the  heiieh- 
ciary  in  the  trnst  estate  liy  way  ol'  indemnity  to  the 
trustee  or  person  claiming;  through  him. 

(:;)  This  section  shall  apply  nolwithstandiiiK  that 
the  heiiefieiary  is  a  married  woman  entitled  to  her 
separate  use  and  restiaiiii'd  from  antieiiiation. 

This  section  corresponds  with  .section  4.')  of  The 
Trustee  Act,  ISIKi.  It  apiieais  to  einliody  what  was 
formerly  the  rule  in  eipiity.  In  the  earlier  cases  the 
t'ouit  liehl  that  the  limit  of  the  impounding  was  the 
advautase  derived  hy  the  heneticiary  who  instiRated 
the  hreach  of  trust,  liiihii  v.  liiilehaUjh.  7  1).  il.  i;  ti- 
104,  1011  K.  R.  4(1.  And  in  /»  re  Somerset  (1894),  1  Ch. 
•'.'il  Davey,  I-.^T.,  said  he  could  not  find  any  words  in 
Hie'seetion  wliicli  have  the  elTect  of  directing  the  t'ourl 
to  exercise  the  statutory  .jurisdiction  on  principles 
different  from  those  mi  which  it  acted  hefore  the 
statute :  p.  L'7.').  . 

In  nolfoii  V.  Ciine  (189,-)),  1  Ch.  .-)44,  Ronier,  .J.,  said 
this  section  was  intended  to  enlarfte  the  power  of  the 
Court  as  to  indemnifyius  trustees,  so  as  to  give  greater 
relief  to  trustees,  and  was  not  intended  and  did  not 
operate  to  curtail  the  previously  existing  rights  and 
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rc'rii..(li,.s  (if  trustees.  „r  nIt.M'  tli..  Iinv  rxrcpt  l,v  i;ivii;.' 
fricalcr  powi-r  to  the  Court. 

The  words  •'in  ttritinir"  do  nol  Kovoni  or  applv  to 

iill  til  .  tnnv  ant dents.     Tlioy  apply  onlv  to  '•nin 

si'Ml."  .,nd  not  to  ••iristi^ntion"  or  •'rripicst."   WliiM-f 
a    trusti'c    for  a   rnarrii'd    woman,  a    tenant    for   life 

restrained    froiri   anticipation,  advai I   part   of  the 

capital  to  her  upon  her  verhal  recpiest  and  statement 
hat  the  m.mey  was  needed  to  preve„t  her  home  from 
licinj,'  .sold.  It  was  held  that  the  trnstee.  upon  iimkim; 
irood  to  the  estate  the  irioney  so  advanced,  .mirht  to  lie 
indeinniti.ul  out  of  the  income  pavaiile  to  his  r,-:l,ii 
'I'lr  trust.  (Iiiftitl,^  V.  //)/.//».,■  ,  ISIIJ).  :!  Cli  1(I.V  /„  ,,. 
Soiiifi-yrl  (1S!I4).  1  Ch.  p.  L'(i.-i. 

The  discretion  ivhicli  the  section  confers  iijion  the 
('onrt  of  ordering  that  the  interest  „f  the  heneficiarv 
he  inipounded  hy  way  of  indemnitv.  oii-ht  to  lie  exer- 
cised in  cases  where  liotli  the  trn.stee  and  the  instigating' 
icneficiaiy  were  aware  of  the  facts  wlii  -h  constitute  the 
Ill-each  of  trust.    (Iri/Jllhs  v.  ll,u,h,-<.  sitimt. 

In  In  re  Sdiiicrxcl,  sii/ini.  an  iiu'estnient  of  trust 
funds  ,,1.  mortKaKc  of  property  of  insufficient  value 
was  made  liy  the  trustees  at  the  instieation  and  re(|uest 
and  with  the  consent  in  writing'  of  tli<  tenant  for  life. 
Imt  it  did  not  appeaj'  that  he  intended  to  lie  a  jiarty  to 
any  liroach  of  trust,  or  to  an  invi'stment  without  pr/.per 
iiKiniry.  and  in  ctrect  he  loft  it  to  the  trustees  to  de- 
termine Hhether  the  investment  was  a  proper  one  for 
tlie  amount  to  he  advanced,  [t  was  held  the  trustees 
were  not  entitled  to  the  lienefit  of  this  section.  I.indley. 
I. -I.,  said:  "In  order  to  hriiij;  a  case  within  this  si-c- 
tioM  the  restid  r/iic  fnist  must  instisate.  or  rei|ucst,  or 
consent  in  writing  to  some  act  or  omission  wliicli  i.s  in 
Itself  a  Ill-each  <if  trust,  and  not  to  .some  act  or  omission 
"Inch  only  lieconii's  a  hreach  of  trust  liv  reason  of 
want  of  care  on  the  part  of  the  trustees.  If  n  ce.->ti(i 
r/ifc  trust  iiisti,!,'atos,  recpicsts.  or  consents  in  writin"- 
to  an  investment  not  in  terms  authorized  liv  the  power 
of  investment,  he  clearly  falls  within  the  section;  and 
in  such  case  his  ignorance  or  forifotfulness  of  the  terms 
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rvi'iit.  mil  lllll<'^'S  Ik lil  KIV" 

yliiiilld,  I'.K..  timt  il  was  cmisi'd  liy  the  triisliT.  Iliil  if 
nil  tliiit  a  (■(■>/»(  i/iif  liKsl  lines  is  Id  iiisli^'ati'.  rn|iii'st. 
Ill-  ninsiMit  In  h  iitiii«  U>  an  invcstnicnl  wliicli  is  anllmr- 
i/.i'd  liv  till'  Iriins  iilllic  iiiiwcr,  tlic  rase  is,  I  lliiiik.  vciy 
(iilTiTiiit.  Ill'  lias  a  liKlit  to  I'xpi'i't  tliat  tli.'  trnstci's 
will  art  tt  itii  piiijicr  I'urc  in  iiiakinj;  tliv  invcstini'iit.  ami 

it  tlii'v  ilii  mil  tlii'V  ranniit  tliiiiw  tin isi'i|iii'm-i's  mi 

liini  iinlfss  tliey  i-aii  slirw  that  In'  insli^rati'il.  ii'i|iicsli-il. 
Ill-  ninscntril  in  writing  tii  their  noii-|M-i  loniiam-i'  nl' 
Ihi'iriliitv  in  this  ri'siicel  ":  |i.  ■Jli.'i.  Tii  the  saini'  elVi'i-l 
are  the  I'einarks  iif  A.  1..  Smith.  I,..I..  at  |i.  1^71). 

The  iliscretiiin  nnw  niven  to  the  Ciiiirt  is  a  .jmlieial 
ilisci-etiii'  ,  iiiiil  a  trustee  miKht  mil  I"  lie  allmveil  ti> 
ileliheral  :,.  eiiinmit  a  lireai-h  nl'  trust  at  the  rei|iiest 
III-  with  the  eiiiisent  nl'  a  lieiielieiary  in  the  Impe  ami 
expeetatiiin  that  the  Ciiiirt  will  al'teiwaiils  assist  him. 
Ilollnii  V.  Ciiirr  (IH!l.-i).  1  Cli.  .-)44. 

.\  tnisti'e.  will)  at  the  time  a  liieaeh  nl'  trust  is 
eniniiiitted.  iiieri'ly  declines  an  otTer  tii  take  a  niiiitf;af;e 
ill'  the  lienefieiary's  inteicst  liy  way  nf  security  I'nr  the 
lireai'h  nl'  trust,  dues  mit  iirr  •>.■<■  waive  iir  alianihni  his 
eipiity.    III. 

'Piie  C'niirt  is  nut  liniind  In  impound  the  interest  nl' 
tlio  Cdilid  line  liiiil.  and  will  nnt  do  so  if  it  would  lie 
iininsi.  Maid  v.  Himnir  ( IWt.')).  li  t'li.  p.  !t4  -reversed 
Imt  on  another  eroiiml  (ISiid).  1  Cli.  inO. 

It  is  the  duty  ol'  trustees  to  make  halances  in  tlieir 
hands  iirodiictive:  and  a  trustee  alliiwiiiK  trust  nimiey 
to  remain  in  a  bank  will  he  charfjed  interest  thereon: 
liilt  a  cestui  (iiir  Inist  camiot  make  a  trustee  lialile  I'or 
losses  oceasimied  l)y  a  lireai'li  nf  trust  which  he  has 
authorized  ami  coiiseiiteil  to.  ('lilUiiifiifiiiHi  v.  Cli.im- 
hers  (ISWi).  ]  Ch.  OS.-). 

AVhore  trustees  settled  their  accounts  and  paid  all 
the  beneficiaries  except  II..  whose  share  was  withheld 
pending  his  accountiii.i;  for  moneys  of  (he  estate  in 
ids  bands,  and  was  ke))t  for  some  years  lyins  in  a  bank 
withmit  interest,  the  trustees  were  ordered,  on  the 


■AI'ITAl.   A.VIl    IXIMMK. 


Ill!l 


nppliciitiiin  nf  II.,  tn  luin^r  tj,,.  iniini'\>  Intn  CmiiI  wiili 
cmt  iiilcrcsl.  If  tli.'  tnistccs  wric  «  niii«  in  not  pliir 
liiK  the   iiKirn^yw   whi'ic  tlii^y   wniilil    prndncc   inl.T..,.!. 

Ihcv  IiikI  iicli'd  Inini'Stly  luicl  mittlit  liiirlv  In  I xcmmiI 

Itr  }f<X,lll  H^llllr  (lilll).  111  \V.  I..  \i  m\    llt.r.l. 
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AVIii'ii'  n  will  ('(nitiiins  ii  tinst  lor  llic  licni'lit  nf 
several  persons  in  sncressinn,  iind  the  liiisl  |iro|MTly 
is  of  a  wasting  nntnre.  or  is  ii  I'lilnre  reversionarv 
interest,   the  trustee  must   eonvert   the  property   iritii 

properly  of  a  permanent  a'l.l  ini liatelv   prolitalilo 

eharaeter.  niiless:  fl)  the  will  eonlains  a  r'lin-etimi  or 
impliention  to  the  contrary;  or.  (:;)  the  will  eonl'er.^  a 

illseretion  on  the  trnstee  to  post) sneli  conversion. 

which    he    hnnn    fiilc    anil    impartially    exercises:    or. 
(.'!)  thi'    jiri  perty  in  (piestioii  is  speciiically  settle.]. 

This  is  known  as  the  rnle  in  Ilmn-  v.  Karl  nf  Dnii- 
mmitli  (7  Ve.s.  KIT.  11  I!.  If.  !)i;).  and  is  only  a  corollarv 
of  the  jirinciple  that  a  trustei'  nnist  act  iin|)artiallv 
lietwpcn  the  hem^Hciaries.  Kor  if  wastlni;  |iroperly. 
like  leaseholds  and  lerminaljle  anmiities.  we?c  in  lie 
refaim^d,  the  tenant  for  life  would  profit  at  the  expense 
of  the  remainderniaii:  and   if   reversionarv   propi'ity 

"■''"■''  ""(  > verted,  the  remaiiiilerinan  wonld  ]irotit  at 

the  expensi.  of  the  tenant  for  life. 

A  power  to  retain  any  jjortion  of  the  testator's 
property  in  the  same  state  in  which  it  slanild  he  at  his 
decea.se.  or  to  sell  an<l  coavert  the  same  as  the  tnrstee 
shall  think  tit.  takes  the  case  onf  of  the  rule,  ani/i  v. 
■'^iflflfi'-'.  i'>  Ch.  ]).  74:  so  too  a  devise  to  trnstees  npon 
trust  to  sell  "when  in  their  disi'rotion  tliev  .should  deem 
it  advisable."    Miller  v.  ^flllr|■.  1.1  Eq.  2rc,     \or  doe= 
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Illl'   lull'  ll|>|>I.V   wIlI'M'    VMI«tillK   prnpiTly    is   tfivrll   .HIH'I'i 
llcallv,   ill   till'   Stlicl    Sl'IIMl'  Ml'  till'  tl'llll.      Ill    ir    lllllllfiill'' 

/■,^7«^■,  I  Sin.  &(i.  I'll,  11(1 1{.  II.  ;i(Ni. 

ill  riiili'iliill  Mil  TniHts.  till'  duty  nl'  n  tnisti'i'  in  rr 
Intiiin  til  till'  |in,viiii'iit  nl'  <it);iiiin;.>i  mit  nl'  i'>ii'|iiis  nml 
iiiriiini'  ri'.sipi'clivi'ly.  is  lliiis  .>iiniiniii'i/.i'il :  '■Snli.ji'i'l  t" 
till'  ilii'i'i'tiiins  111'  till'    si'ltli'ini'iit.    ;iiii|    nl'    |inrtiriiliii' 

>liiliiti's     ((i|  Till i|iiis  lii'iirs  riipitiil  rlmriri's.  nml 

till'  iiiriiini'  lu'iirs  till'  iiiti'i'i'st  nil  tlii'in: 

l/i)  Till'  ini'iiiiii'  lii'iiis  riiiii'iil  I'vpi'iisi's  inriili'iit  In 
till'  pnssi'ssnry  iiu  ni-rsliip  iit'  priipi'i'ty  i'\ri'pt  tlu'  I'lis'.s 
111'  ii'paiis: 

(r)  Wlii'i-i'  irpiiirs  tiro  ni'i'i*ssHr\.  nr  Hiir.s  lioi'nini- 
piiyillilr  till'  till'  ii'iii'Wiil  111'  li'jisi's.  iipplii'iition  .sliniilil 
111'  iiinili'  liy  till'  tnisti'i'S  to  tlii'  ('(iiirt,  wliirli  will  siivi' 
iliri'ctiiins  I'lir  tlii'  iiiisiii;;  nl'  iiinni'y  in  pny  I'm-  tlii'iii  in 
siicli  n  wiiy  as  fn  ilistriliiiti'  tlii"  liiiiiicn  ripiitnlily  lii' 
twccii  ini'iiiiii'  mill  i'iir|iiis. 

((/)  .\ll  i-nsts  iiiciili'iit  til  til.'  prnti'i'ti il'  till'  IrnsI 

iniipi'ity,  iiii'liiiliiii;  li'j,'iil  pnni'ciliiiK-',  nri'  Imriii'  liy  tlii' 
i'iii|iiis,  iinli'ss  tlii'v  ri'lati'  i'\i-liisivi'K  In  tlir  ti'iiaiit  I'nr 
lil','." 

Capitjil  I'lmi'^i's  wliirli  iiiiist  ln'  linrni'  liy  the  rnrpiis 
ini'liiili's  an  annuity  i-liaiiri'il  nn  tlii'  laml.  In  siii'li  a 
I'lisi'  till'  annuity  iniist  tii'  xahii'il.  ami  Ihr  li'iiant  I'nr  lil'i- 
pays  an  ainnnnt  i'i|nal  In  llii'  inti'ii'st  nn  llii'  viiliiiitiiin 
at  tivi'  [iiT  I'l'iit.  pi'f  aiiiiiini.  Jniii'<  v.  Miisoh.  '.'M  CIi. 
I),  .-.'!4. 

Whi'ii'  till'  nil't  is  nf  I'-.i  aiiliility.  ami  tlii'  ilispn'^ilinii 
nl'  till'  I'stati'  is  .siili.ji'ft  tlii'i'i'tii.  till'  I'liai'j^i'  is  iipnii  tin- 
rni'inis.  On  till'  ntlii'i'  Iniiiil.  if  tin'  uil'l  is  nl'  an  aniiiiitv 
jiayalili'  nut  nl'  iiirnnii'  niilv.  tin'  rnrpiis  is  nut  I'liarj^i'ii. 
/Ir  I  nri  II.  :\  ().  \V.  \.  !i:i7. 

.\rroars  of  iiitiTi'st  nn  inciiniliranri's.  ai'i'rui*il  in 
till'  lifi'tiinr  nf  till'  tcstntor.  ai-o  n  diar*;!-  nn  llin  I'liipus. 
ilio  lifi'-li'iiant  iniTi'ly  paying  tlip  intcri'st  nn  tlii'in. 
Uii'el  V.  Wttthiiimiii,  1  \'i's,  ill!;  PItnifnir  v.  roo/irr,  IT 
Hi'av.  187.  no  R.  R.  !K1. 

Calls  nn  slinros,  wliicli  fnrni  a  part  nf  tin-  trust 
cstato.  an'  jiavnlili'  nut  nf  curpiis.  Tnfhf  v.  Mnnyvliviisf, 
inK(|.()!). 


lAl'ITM,    AMI    l\(i,M(. 


L'lll 


Wli.Ti-  .«,.ttl,.il  rcsiil ■oTripri....  I  rM|>itiil  l,.|t  In  ,, 

'"'"""•'"'•  " xp<'r;srs  of  ,1  ycatlv  nihllt  nn.l   >(„rk 

liikMiK  wliifli  lind  Ur,;,  ^tipiilntiMl  fm  U\  the  i,.<tiit..i 
«  h.'rc  linl<l  tn  I,.,  luivnhli.  (Hit  „(•  ni|.itnl,  l,iii,||,.v.  I.  .l' 
Willi  thill  nil  .•s-|».iis,.  „(■  (hi,  kiii.|  is  ii  |,„,|  „(•  th,.  ,,,«)- 
•  ■li.-ii-cs  iiikI  r\fu;,s,'s  |iii,|H.rlv  iiiciiiri'.|  hv  Ihr  cv.vii 
I'lr  III  thi'  iMTlcMiiiiiicc  r,|-  his  ,|iiiv  that  it  is  n.r  thr 
l"'ii-;tit  ..r  th..  whiih.  ..stai,.  ,„„|  shniihl  rn.t  h<.  thn.«i, 
"h.illy  n„  th..  l..„Miit  r.,r  lif..     it  is  r,.,t  in  th-  n.itiir,. 

;■'  ""  """""I  ""tf'iiiir.  i.....  s nnvin..,,!  „  hi.-h  must 

l».  iiia.Io  t.i  sfciii-..  Ih..  ini..>nii.  of  th..  i,n,ii..|tv      /„  ,, 

■rnnHI    (IS'tr;).   1    ,.|,   77M,      Tl,..   ,,n„.t„.nl  ■..(T..,..    „t 

tliniMinir  this  oxpcns,.  <.n  Ih..  «h..h.  ..slat.,  was  Ihiil  th,. 


th 
ff. 

..r 
'j'.n 


....N|M.II.I..,|. 

•..III..  Illlt  III 


iiiiit  r..i-lilV  histlh..  Ii III.  „fth..  sum. 

'I'h..  ...ists  ..r  a|i|Miintlii.,'  ih'W  tnistcn 
■  .■ajiital.     Cirf,;   y.  Srliii,,lif.    "(I  |t|.a 

n. ,..  147. 

Thi;  ....sts  .,r  iMv,.stiim-  tnisl  rim.ls  an.  |i„vahh.  „.it 
'•iipitnl,    /fori,,,!.-  V.  Smilli.  17  H..,n-.  .-,72,<).)  )(.  |{ 

C.ists  in<.|in(..l  l.v  a  li.naiit  I'ni-  lir,.  |„  ,„„,.,,,„|i|,„, 

tiil«.n  l.ir  tlic.  |.i.,t....ti.,n  nt'th..  s,.ttl,..|  ..stal..  hav..  li,..T„ 

all..vy,..l  hv  th..  ('..nil  ..iit  ..r.-apital.    !(,■  !),■  In  \V„n    HI 

h.  I).  ,,S,  :  hut  nut  ...,sts  ..f  ,w.„.....,|inirs  in  r..s,„...t  „r 

i;^.';!^2  ni:'.r,o[/''^ '''^  ^''''' '"•"'■"*•  '"""'"•' ^- 

M'hi.ro  a  hiisin<.ss  Is  vcsti'il  In  trnsti...s  f.ii'  sii..c(.ssiv(. 
I..|iants  for  llf..  nn.l  r(.inain(li.nn..n.  th..  net  loss..s  in 
.mi.  yoai's  tra.lin.:.  nnist  uii.h'r  ..r.llnaiv  .■ir.-iimstnn....s 
h..  mad.-  sii.i'l  "lit  of  th..  pr.ifits  „f  snh.«,^.|n(.iit  v,.ais 
aii.l  not  oi.t  of  ..apltal.  ^//^,»  v.  Ihoini.  I'fi  Ch.  1)  jss 
Hut  tins  rule  iloos  not  ap|ily  \vh..rf.  tlior..  is  no  illn...||.m 
1. 1  .-airy  .in  tin.  l.usin.-ss.  Iiut  it  is  niorclv  ,.aiiii..l  <ui 
li'iiiporanly  until  it  .-an  ho  s.ild  |)niHtah'lv.  In  su.-h 
.^asos  till,  niinnal  loss  or  j.rofit  ..usht  to  lip  ap|iortion..,l 
h(.tvvi...n  ..npitai  aii.l  inconi(<,  hv  (■al..ulatin.'  th..  sum 
«lu,-li.  put  out  at  inton.st  at  fiv..  p,.r  .-..nt.  p(>r  annum 
oil  th..  .lay  «li,.n  th..  Iiu.-ln,.ss  ouirht  t..  hav..  I.e..,,  so|,| 
il  It  ...jul.l  liav<>  hp,Mi.  nnd  accumulato.l  at  .•.iinponn.i 
interost.  with  rpsts.  would  t..f,'<-thpr  with  Midi  lnt..r..s( 
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and  tu'cumulations.  1m'  tM[iuvak'iit  at  the  end  of  each 
year  ti>  the  amount  of  tlie  lipss  or  jnolit  siistaiiieil  or 
made  <liirinK  that  year,  and  then  eliarsiiif?  the  sum  so 
iiseertained  aj^ainst.  or  ereditiiiK  it  to,  eapital,  and 
eharKinff  tlie  rest  of  the  h).«s  apiinst,  or  ereditinK'  the 
vest  ol'  the  proHt  to,  ineome.  He  lliiiiilcf  (18!K!),  1 
Ch.  58f!. 

Ill  If  Ufikririi's  Tiii.^ls.  H  1'.  1{.  1!):!,  the  ineome  on 
11  *72,(KH)  estate  was  payahle  to  the  \vid<i\v  I'or  life,  and 
on  her  death  to  children.  On  an  interim  a))|)lieation  to 
lix  tlie  executors'  eonipensation  it  was  eontendi-il.  for 
the  children,  that  for  tlie  iiresent  (at  least)  the  income 
should  liear  all  the  liurden  of  eonipensation.  For  the 
widow  it  was  contended  that  the  true  ])rinciple  was  to 
jiay  the  compensation,  or  the  chief  part,  out  of  the 
corpus,  and  that  in  this  way  the  burden  would  fall  ill 
the  projier  proportion  on  the  tenant  for  life  and  re- 
inaindernien,  as  the  income  would  he  reduced  in  the 
same  relative  iirnportion  as  the  corpus.  Blake,  V.C, 
allowed  $400  for  takiiis  over  the  trust  estate,  ohtainin;; 
proper  transfers,  openi  ir  books,  determining  invest- 
ments, etc. ;  and  a  further  sum  ot  $.50  per  annum  for 
iCeneral  supervision  of  the  estate,  jwyinent  of  taxes, 
insurance,  etc.  "These  sums,  amountiiiR  in  all  to 
$1,IX)0,  ust  be  borne  by  tlie  corpus  of  the  estate,  as 
they  represent  charges  for  the  preservation  of  the  es- 
t.ite  itself,"  On  $20,000  of  income  received  the  execu- 
tors were  allowed  4  per  cent,  payable  out  of  ineoine: 
.•iiid  it  was  suRKested  that  in  the  future  it  would  not 
be  unreasonable  if  the  trustees  charjjed  a,i!:aiiist  the 
income  $240,  and  against  tlio  corpus  $!.")(),  annually, 
for  commission.  The  costs  of  tlie  application  we/e 
ordered  to  lie  borne  half  by  the  corpus  and  lialf  by  the 
ineome. 

The  rule  appears  to  be  that  ordinary  outgoings  of 
a  ri'curring  nature  must  be  borne  liy  the  tenant  for  life 
in  the  absence  of  any  provision  in  tlie  will  shewiii}; 
a  contrary  intention.  In  Vallaiiihiiisn  liiihhcr  Co.  v. 
Inhiiil  n'crciiiie.  1910,  S.  C.  T)]!).  the  Lord  President 
said:  "I  do  not  sav  that  this  consideration  is  a''sobilelv 
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final  mid  dptonniimlivo,  Imf  in  a  idukIi  wnv  I  think  il 
IS  not  a  bad  eritonoii  of  what  is  capital  cxi'iiMiilitiiic 
lis  against  what  is  income  expenditure— to  sav  thai 
capital  expenditure  is  anything  that  is  Koiiw  to  he 
spent  once  and  for  all,  and  income  expenditnie  i-  a 
thinj,'  that  is  Roiiij;  to  recur  ev..rv  vear."  In  a  veiv 
recent  case  the  .ludRe.  referrin-'to'  this  ohservation 
said:  "I  take  it,  and  indeed  both  sides  afjree  tliiit  no 
stress  is  there  laid  upon  the  wonis  'everv  year-'  tlie 

real  test  is  between  expenditure  which  is  niaile  to  n t 

I-  contimunis  demand,  as  opposed  to  an  expeiiditn,-,. 

(191,)),  :!  K.  li.  2(57,  27.'!. 

The  costs  of  preparinj,'  and  renderim;  a  siicces<i,Hi 
duty  accmnt  in  resiiect  of  the  life-tenant 's  iiitei—t 
under  a  will,  are  payable  out  of  income.  i;„rh;i  v 
Wdlexh;i.  1  K(|.  ft'iri. 

The  charn-e  of  taxes  is  one  of  the  thiiiRs  which 
should  be  paid  by  the  tenant  for  life  so  as  to  protect 

the  property  for  the  remaindernian.    As  betw. him 

and  the  remainderman  the  Court  will  not  allow  him  to 
receive  rents  from  part  of  the  property  while  he  allow- 
taxes  to^accnimilate  in  another  [lart.  Itc  Driiisoii.  24 
O.  R,  397. 

A  testator  directeil  bis  executors  to  invest  :|:.')O.II(tll 
and  jiay  the  income  to  bis  widow  for  life.  The  estate 
consisted  of  income-prodnciiiK-  securitii's  of  $.30,001). 
and  a  larjie  amount  of  unprodnctive  lands.  Street.  .T.! 
held  tin'  executors  were  bound  to  reserve  sufficient  iiro" 
ductive  as.sets  to  secure  sufficient  income  to  jiay  the 
taxes  and  the  other  necessary  expen.ses,  and  the  widow 
was  entitled  to  a  first  charge  on  these  lands  for  the 
income  taken  to  pay  taxes,  and  to  the  balance  of  the 
inoonie  fro.,i  the  ])roductive  assets,  and  to  have  the 
princiiial  producinji  .such  balance  set  asiile  towards 
the  fund  of  jf-jO.nOO  iiltiniatelv  to  be  made  up  as  tlie 

lands  were  sold  n, rdins  to  the  followin-  rules-    - 

As  lands  were  sold  the  proceeds  to  be  apportioned 
between  capital  and  incmiie  by  ascertaining  till'  sum 
which  put  out  at  interest  at  five  per  cent,  per  anmiiii 


2(14 


KXKCfTonS     ACCOrXTS. 


lit  the  expiration  of  one  ycnr  from  tcstntiir's  ilcntli. 
1111(1  awtinmlateil  at  cDiiipoiinil  iiili'ropt  with  rests, 
\v(iul<l,  w'itli  niTuimilatioiis.  Iiavn  jirodiictid  at  the  day 
of  roepipt,  tlie  aniouiit  actually  rcceivrd  from  the  sale 
ot  tlio  lands:  the  snm  so  aseertained  to  be  treated  as 
capital,  and  added  to  the  sum  therefore  set  ajiart 
towards  the  $5().0(K):  and  the  residue  to  he  treated  as 
income  and  pai<l  over  to  the  widow.  In  re  Criiiirrnii 
(IflOl),  2  ().  L.  R.  7.")();  lii-Cliirkf  (1!«):!),  (i  ().  1..  K.  .'wl. 

A  tenant  for  life  is  not  otilifjed  to  jiay  any  part  of 
the  principal  of  incuinhrnnces  on  the  life  estate;  but 
lie  is  lialile,  as  between  himself  and  the  rcinaiiiderinan, 
to  keep  down  the  interest  on  all  incumbrances  out  of 
the  rents  and  profits  of  the  estate.  AVhcu  an  estate  is 
settled  sub.ject  to  a  charge  of  legacies,  any  interest  pay- 
able on  the  legacies  is  payable  out  of  income.  M'lUtnnn 
V.  Trench  A  CI.  &  F.  27(1. 

Where  trustees  are  directed  to  insure  the  trust 
jiroperty  against  loss  or  damage  by  fire,  the  premiums 
must  be  borne  by  income.  Re  Redilinii  (1S!)7),  1  Cli. 
S7():  unless  the  property  is  unproductive  and  incapable 
of  beneficial  en.iovment  bv  the  tenant  for  life.  Loiis- 
(Ifile  V.  Tterclitnl<U.  3  K.  &'.T.  IS.'),  112  R.  R.  07. 

Where  a  settled  estate  is  charged  by  the  settlement 
with  a  life  annuity,  the  tenant  tor  life  must  keep  down 
the  instalments  out  of  income,  and  is  not  entitled  to 
have  an  annuity  purchased  out  of  capital  to  satisfy  it: 
lie  Grant.  '^2  L.  J.  Ch.  rw2:  but  if  the  income  is  insuffi- 
cient, so  that  there  are  arrears  at  the  amuiitaut's  death, 
the  life  tenant  is  only  bound  to  keep  down  the  interest 
on  arrears.    Prince  v.  Coiiper,  17  Beav.  187. 

Where  an  annuity  i.s  charged  on  both  the  income 
and  corpus  of  a  residuary  estate  it  is  payable  primarily 
out  of  the  income:  but  if  the  incmne  is  insufiicient  ill 
any  one  year  to  pay  the  annuity  and  the  deficiency  is 
jiaid  out  of  the  corpus,  the  teiiniit  for  life  cannot  be 
called  upon  tn  pay  such  deficiency  out  of  the  surplus 
inciime  of  anv  -iibseiinent  year.  In  re  Crnxon.  Ferreri 
V.  Crortnn.  ilH.').  2  fli.  2!io. 
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A\  liiTc,  liow-cvcr,  an  estate  is  settled  l,v  will  rliai"e,l 
with  lite  aiiiiuities  wlii.-h  the  testator  was  peisniiHllv 
liable  to  pay.  tlie  annuities  must  l>e  eupitalized  anil 
the  eaintalized  value  treated  as  a  charffe  on  the  inlieii- 
tan,.,.  n,  Mu/fH.  .-I!)  Ch.  I).  ,-,:i4:  the  life-tenant  l.eiir- 
oiiiy  ,)(miid  to  kee])  down  the  interest  on  the  caiiitalized 
value  It,'  ll„rn..,ni.  4;i  fh.  1).  ,m;  It,-  /l„ru„.  .y  L  ,1 
th.  44.).- and  if  the  life-t<.imnt  )mys  anv  instalini-iits  (,f 
the  annuities  he  is  entitled  to  a  •■hai-yvloi-  th..  amount 
Jtv  llunisoii,  and  lie  Jiiiciiii.  .iii/iid. 

A  tenant  for  life  is  not  hound  to  r<'|iair  unless  he  i< 
under  s.une  ohli-atiou  '.„  ,hi  so  hy  the  terms  of  the  will. 
Jn  JteCourlicr.  M  Vh.  1).  Kid.  a  test  tor  Rave  his  wile 
eertaiii  leasehold  properties  for  life.    .Vt  his  deatli  the 
leaseholds  were  m  a  had  state  of  repair,  an.l  the  widow 
deeliiied  to  rem.'dy  Iheir  .•oiiditi.iii.     The  remainder- 
man  apjilied   for  an   ordi-r  to  emupel   the  widow  to 
lejiair  so  as  to  satisfy  thi.  eoveuants  in  the  leases  and 
avoid  a  forfeiture.     Fry,  L.,J.,  .s„id :  -I  an,  unahl,.  to 
had  anv  i>iineiple  or  rule  of  law  whieh   tlin.ws  anv 
ohhRatioiis  on  her  to  do  this:  an.l  as  there  is  an  entire 
want  ot  authority  in  its  favour  it  is  elear  there  is  no 
oWigation  "    Cotton.  L.J..  sai.l:  -There  is  no  ml,,  of 
law  that  the  t..i,ant  fo,-  lif,.  is  hound  to  ,lo  lepairs  out 
ol  the  rents  aii.l  profits."    The  Court  points  out  that  in 
hire  lunrln;  l(i  Ch.  1).  Tii,  no  ,|uestion  was  d,...i,l,.,l 
between  tenant  for   life   ami    r,.niaindermaii.     Theie 
ra.seli„l,ls  were  vest,.,l  in  t,ust,.es  .n,  b.-half  of  a  t,.na„t 
or  lite  and  ivniaimlerman,  and  the  Court  liehl  it  was 
10  ,lu  y  ot  the  tir.stees  to  keep  the  propertv  free  from 
he  ri.sk  of  fort,.,ture  hy  hreai'l,  of  the  eoveuants  in  the 
lpa.se  and  they  weiv  ,.„titl,.,l  to  have  the  rents  applied 
tor  this  purpose. 

In  In  re  BarUifi  (1893),  1  Cli.  I),  p.  07.  K,.kewiel,  .1 
said:  ''We  very  nearly  come  to  this,  that  tl„.  Court  of 
Appeal  d,d  not  think  hi  re  Fouh-r  ),ropeilv  <leei,l,.,l 
They  do  not  say  .«„  in  terms,  hut  tlu-v  alh'KiMl  that  it 
did  not  intend  to  deehle  the  question  between  tenant 
tor  life  and  remaimlerinai,."  In  the  last  ease  the  facts 
were  the  same  as  in  hi  re  Courtier,  and  Kekewieh   .? 


2m; 


i;XEC'fT(ll:s     ACC  HINTS. 


said:  "I  sliuultl  liuve  tliuu^lit  11'  1  liail  nut  bci'ii  iii- 
striK'ted  by  the  case  to  wliicli  J  liavo  been  ii'lVncd  (/» 
re  Courtier),  that  she,  bi'iiiK  ti'iiaiit  liir  lit'i',  oii^ht  in 
keep  down  those  pei'iodi<'al  payments  wliii-li  were  iieces 
sary  to  her  oceupation,  not  beeause  of  any  lialiility  im- 
posed by  express  words,  and  not  by  any  other  rule  of 
law  than  that  expressed  by  the  maxim:  Qui  sciilit 
commndiim  sciilirr  del/ft  rl  iiiiii.i.'  "  And  althoU!;h 
he  rehietantly  followed  In  n-  CoitrHer  he  intiniateil 
that  it  was  the  duty  of  the  trustees,  bavins  the  money 
in  their  hatals,  to  pav  the  costs  of  repairs,  insnranci', 
ele. 

In  In  re  UiiiUinn  (1S!)7).  1  Ch.  .STC.  the  testator 
directed  his  executors  to  nianaia;e  his  estate,  and  to 
retain  certain  leaseholds  and  let  them  on  lease,  and 
Jiay  the  income  derived  therefrom  to  his  wife  for  lil'e. 
It  was  held,  on  the  constrnction  of  the  will,  that  the 
"income  derived"  from  the  leaseholds  meant  the  net 
income,  i.e..  the  amount  of  the  rents  after  dedni'linj; 
all  proper  outRoinKs,  and  that  consequently  the  life- 
tenant  must  bear  the  expense  of  the  proper  outKoinv-i 
in  respect  of  pround-rent,  rates,  taxes,  insurance  and 
other  outjroinRs  on  the  property.  Tn  the  judKinenl. 
Stirling,  J.,  dissents  from  the  view  taken  of  In  rf 
Courfier  by  the  Court  in  In  ic  Bdring.  He  poi.is  out 
that  in  the  former  case  the  only  ipiestion  for  decision 
was  whether  the  tenant  for  life  wa.s  l)ound  to  discharjre 
the  liabilities  in  respect  of  repairs  to  property  which 
had  accrued  at  the  death  of  the  testator. 

Somewlmt  similar  is  the  recent  case  of  In  re  Tnhljx 
(I!)!;")),  1  Ch.  ,')40.  A  testator  devised  his  real  estate 
upon  trust  to  permit  his  wife  to  receive  the  rents, 
profits  and  income  thereof  durinR  her  life.  The  will 
empowered  the  trustees  to  "manage  the  .said  estate," 
and  to  pay  the  "costs  of  manaKemen, "  (mt  of  the  rents 
and  profits.  Tn  1913  the  trnstees  expended  tl.KKI  in 
having  the  estate  surveyed  and  in  having  repair 
notices  served  on  tenants.  The  estate  comprised  fi,')l) 
houses  and  the  yearly  rents  were  £2,100.  It  was  held 
the  liability  of  the  trustees  formed  part  of  their  ex- 
penses in  manaffimr  the  estate,  and,  having  resnrd  to 
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tlR.  tcnii.s  „f  tin.  Will  tiR.y  must  1)..  ,.„i.l  l>v  tlio  t,.imiit 
tor  lite  out  of  income.  Tliis  wiis  ii|.|in.v,'.,l  of  |,v  tli,. 
Court  of  Appeal  (lyi.j),  2  Cli.  i;!7. 

S.  devised  lands  to  II.  for  life  and,  after  iier  life  i„ 
lier  eluldren.  H.  petitioned  the  Court  ,.lnin,in«-  to'  l.e 
allowed  for  expenditures  for  needed  repairs  and  last- 
ing improvements  on  two  houses,  aiul  for  *1(.{l  i.ajd  to 
a  tenant  for  improvenuMits  made  hv  iiim  ui,<ler  a  nnjin 
-so  .,f  the  te.-itator  that  he  shouhl  he  paid  for  then, 
I'oyd  (  .,  held  that  11.  miKht  he  reimhur.s,.,!  the  ifllK) 
hat  bemg  a  debt  due  hy  the  testator:  Imt  that  n,.ither 
tins  or  the  other  exp  .nditures  eould  he  a  eharge  .ui  the 
land  The  repairs  of  a  tenant  for  life,  however  suh- 
stantial  and  lasting,  are  his  own  voluntarv  ae*  and  <lo 
not  arise  from  any  oblisations.  and  he  eannot  ehar.^e 

oV"-IiT      '  '"'*''  ""'"'■"  "''  ''''""'"''"■  ''■'■"■'■■'-•■* 

;„  '^yi'f^';''"' <"■''«'<'  i"  «iven  to  a  t,nant  for  life  and 
IS  sold  by  the  trustees  under  a  power  of  sale,  tlie  pr,,- 
eeeds  are  capital  which  must  be  invested,  the  life- 
tenant  hem.;  entitled  to  the  incune  onlv.  .S7„v,r.7,„,„ 
v.  ShreirMiiiin.  1«  ./or.  .•)!I7.  f)7  R.  R.  S(i«. 

Where  speeiHe  property  is  settled  bv  will,  without 
any  trust  for  conversion,  the  life-tenant  is  entitled  to 
the  income  actually  produced  durin^'  his  lilVtime 
whether  the  property  be  permanent,  as  in  the  ease  of 
real  estate,  or  of  a  wastinc:  nature  such  as  leaseholds 
Uihxou  V.  Bolt,  7  ^'es.  89,  (i  R.  E.  87. 

A  trust  for  .sale  of  real  estate  and  settlenu-iit  of  the 
proceeds  entitles  the  life-tenant  to  the  rent.s  until  sale 
/■  itzfierald  v.  Jervnise.  ,")  lladd.  l'.").  L'l   K    K.  "(W 

The  lite-tenant  of  a  settled  estate  takes  all  casual 
prohts  which  aceru,.  during  the  time  (,f  his  tenancv  for 
lite,  nrifjsloch'  y.  IhinMocle  (1878). 8  Ch.  D.  Zai',  36:! 
I  hii.s  he  IS  entitled  to  all  annual  pro<liice.  such  as  fruit 
and  hay:  rnH(^?;c//  V.  ir«/v//n»-.  8  A.  C  Mi,-  rent 
whether  jiayahle  quarterly  or  at  longer  intervals' 
hrifistockr  V.  n,i„stoch'.  ,i,,„n:  damages  recovere.i 
Irom  tenants  for  brea,.h  of  covenants:  X„hlr  v  fVrvs 
2  Sim.  m.  29  R.  R.  H.-,:  compensation  for  waiver  of 
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restrictive  covi'imiits,  if  iinposi'il  on  giants  hy  ilic 
trusti'i'S,  tliouxli  not  it'  imposed  on  K'ni'tx  !>>'  'lie 
settlor,  ('oirleii  v.  Wellcsk'H,  1  K(i.  <i.')(i. 

A  tenant  for  \\(''  lias  no  riglit  to  take  tlie  siibstauci' 
of  tlie  estate,  by  openintf  mines  or  elay  pits :  Imt  lie  lias 
a  right  to  eontiiiue  the  working  of  mines  and  clay  juts 
where  the  anthor  of  the  gift  has  jiersonally  (hme  it  and 
such  mines  or  jiits  had  not  been  abanihmed:  and  I'or 
this  reason,  that  the  author  of  the  gift  lia''  made  them 
part  of  the  profits  of  the  land.  ]'iin'r  v.  Vciifilidii.  2 
JSeav.  4()(),  SO  H.  R.  24.i.  So  in  Ireland  it  was  held  that 
a  tenant  may  have  a  right  to  cut  and  sell  turf  when 
bog,  or  where  there  is  no  oilier  modi'  of  en.joyiim'  the 
bog  which  it  appears  that  the  grantor  intended  sliciuld 
be  en.joyeil.  Ciijiiiiiiiicr  v.  (liihhiiis,  ',i  •},  Sc  l.at.  '■V.)~. 
The  latter  part  of  the  (imposition  furnishes  the  tests 
to  ho  applied.  It  must  be  sliewn.  in  the  first  place,  that 
the  grantor  intended  this  particular  p<irtion  of  the 
Miliject-matter  to  be  en.joyed.  Next,  it  nmst  be  jiroved 
that  there  is  no  other  reasmiable  mode  of  en.joyiiig  it 
than  by  treating  the  produce  of  it  as  fruits  aiul  jirolits 
of  the  estate.  It  is  not  waste  to  consume  a  portion  of 
the  inheritance,  when  the  portion  in  question  is  evi 
dently  intended  to  be  enjoyed,  and  cannot  reasonably 
be  enjoyed  otherwise  than  through  such  consumption. 
For  instance,  a  devise  of  a  stone  <|uarry  to  a  tenant 
for  life  would  be  valueless  if  the  devisee  could  not 
(piarry  stone. 

A  tenant  for  life  has  a  right  to  cut  trees  in  the 
ordinary  eourse  of  good  forestry,  and,  apart  from 
custom,  this  is  not  waste.  And  the  procee<ls  of  a  sale 
arising  from  periodical  cuttings,  after  deducting  tlie 
expenses  of  replanting,  are  pavalile  to  the  tenant  for 
life.  Da.iliiiood  v.  Maffiiiar  (1891),  3  Ch.  ;!(«).  In  ir 
Tievor-Uai lie's  Setthme.nt  (1912),  2  Cli.  :!.'!!).  Hut 
apart  from  this  a  tenant  for  life  cannot  cut  timber. 
Iloneyuood  v.  Hoveiiu'ooil,  L.  R.  18  Eq.  ,309. 

Except  as  hereinbefore  mentioned  minerals  stand 
in  a  similar  position  to  timber,  inasmuch  as  being  im- 
bedded in  the  soil,  thev  form  jmrt  of  the  inheritance. 
Campbell  v.  War(llau\'s  A.  C.  04"),  G49. 
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A  Kift  Un-  lif,.  of  thiiiRs  ,jim  ipso  ii.sa  co„sui„h„I,; 

i"P.'  tv  :  l,nt  ,1  n...,ln«,y.  the  tliinKsimist  1,,.  sol,i  ,,„,| 

/ionrhll  V   /t„ssHI.  :i  M,.,-iv.  11.4.     K„n„inK  st,„-k  an,l 
""Pl«'""'.,  s  .,!•  lH,..l„uulry  ,„■..  ,mt  tl,i„,-„  ./,,„  ,>,„    ' 

ImI'*';,''  "  •' ■  T-  ^"'"'"^  '■  "■"■"'"•  -'  i<»v  &  .i. 

•>4i  ,  f  Ofkdiiiii'  V.  Iliiniso,}.  I,.  7{.  l;j  i.;,|   4;y 

A  will,.  m,.r,-l,„nt  puv  nil  his  ,.n,p,.rtv7„  his  «ir,. 

«lm.l.    h..  t,.sf,t,„.  ha,l  l'„r  his  priva.,.  uso.' I,„t  a  I  iV 

)^:^::;tT.:M!''''^* '■"'■''''• ''"■■'"- "'■•"' 

AVhor,.  a  Hill  ,T,.„t,.s  a  lilV  ,.stnt,.'  in  ehattols    th,. 
oxeeut,,,.  ,s  ,|,s..ha>x..,l  wh..„  I,,,  ha.uls  „v..,.  s„ .h  -la 
j'ls  t„  th,.  tonant  f,„-  lilV.    Tl„.  t,.na„t  fo,-  litV.  „„,     , , 
iK.  oxe,;m„,.   thon  ho,.on,os  lial.lo  f,„-  th,.,,,  t„  the  p .',. 

Ih..  ol,   pra,.ti<-..  „f  th,.  C,„„t  „!•  C'ha,„.,.,v  was  t,',  n.- 
qmn.  tl,..  to„a,.t  f,,.  lilV  t„  ^iv,.  s....,„.itv  f.„-    l,o    .  ,  . 
tect,,,,,  of  tl„.  r..„,ai,„l.,n„a„.  hut  s.„.l,  ;,.,.,„.itv  is'     t 
now  ,-o.„„rt.,i.  .„,l,..ss  a  .as,.  „f  ,|a„K,.,.  is  sh ,'«,      r 
'liiitfy.  Sonne,  IVM.'IS:,. 

vJu,ll7  "  '!'.',"";  '""  '"""'*"'  '"  ""•■'Utl.,..-ize,l  i„- 
^estnionts.  an,l  tl„.  t<.„ant  fo,-  lif,.  has  thcrohv  r,.,.,.iv,.,| 

^nt,tlP,l  ,n  ,v„,„„„i,.,  ,„„„„f   ,,.,.„  ' 

iim     Ai„l  tl„s  r„l,>  appl„.s  whoiv  tli<.  san,P  pers,),,  is 
tnistc.,.  and  to„a„t  t,.,.  lif,.  a„,l  ha.  hin,self  retS   1, 

^■hovo  a  fust,.o  „sos  a  pa,-t  of  tho  <•»,  ital  i, ,1  ow 
>,..n„.ss  a,„l  ,...aliz,.s  p,.ofits  i„  .xeoss'  of  1 1,"  ,0™ 
that  wo„l,l  ha^■<.  hoo„  „,a,lo  o„  tho  ,„„npj,  theso  profi 
arj.  ,,,™n,,.  a„,l  „o,  ,.apital.   Sk,U  v.  liJ.: (Xml 

I)ivi,k.,,<ls  o„  stock  o,-  slian.s  aro  pr,.s„„,o,l  to  b,. 
paid  „„t  of  <.u,.,.,.„t  p,.„fi,s.  a,i,l  a  lifo-teiiaiit  is  ,.iitill,.l 
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to  all  sucli  (livideiiils.  Price  v.  Auileisoti,  15  Sim.  47;i, 
74  B.  H.  IL'4.  But  diviileiids  declared  before  the  dcutli 
of  the  testator  are  cniiital.  He  Kernoclmii,  104  N.  V. 
(il8.  The  life-teiiaiit  is  also  entitled  to  any  bonus  de- 
clared out  of  current  profits.  I'leslon  v.  MelviUv.  Ki 
Sim.  K).'!.  S(l  IX.  K.  45. 

Hut  w  ucrc  the  < ipany  has  the  power  either  of 

distributing  the  ])rofit8  as  dividends  or  of  convertinB 
them  into  capital,  and  the  company  validly  exercises 
its  power,  such  exercise  of  its  power  is  binding  on  all 
persons  interested  under  the  testator,  and  consefjuently 
what  is  ])aid  by  the  company  as  dividends  goes  to  the 
tenant  for  life,  and  what  is  paid  by  the  company  to  the 
shareholders  as  capital,  or  appropriated  as  an  increase 
of  the  capital  stock,  enures  to  the  benefit  of  those  in- 
terested in  the  capital.    ISoiich  v.  Sproule,  12  A.  C.  :!S.>. 

Bonuses  declare<l  by  a  life  insurance  company  on  a 
policy  are  capital.    MacdmiahJ  v.  Irvine,  8  Ch.  1).  101. 

■\Vhere  a  loss  occurs  in  trust  funds,  the  income  of 
which  is  payable  to  a  life-tenant,  the  loss  should  be 
apportioned  between  the  life-tenant  and  remainderman 
by  adding  the  amount  actually  realized  from  the  secnr- 
itv  to  the  amount  of  interest  theretofore  received  by 
tlie  tenant  for  life  and  dividing  the  whole  sum  between 
the  latter  i,:i(l  the  remainderman  in  the  proportion  in 
which  they  w<mld  have  been  entitle*!  to  share  il 
the  security  had  been  paid  in  full,  the  tenant  for 
life  giving  credit  for  the  amounts  already  received, 
less  income  tax.  /»  re  Foster.  Llo/id  v.  Carr,  4')  Ch.  I). 
(12!):  followed  in  In  re  Plumh.  27  Out.  R.  001. 

As  to  trustees  charging  against  income  costs  which 
ouglit  to  be  borne  bv  capital,  see  In  re  Wenll.  42  Ch.  I). 
674. 
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('"MrKXSATlOX  T(P  Tlll-SIKKS. 

(1)  fJonorally. 

(2)  Legacies  ill  lieu  „r  ('„iiii,iissi,„i, 
(•'i)  By  w)ioni  Paid. 

(4)  Aiiiomit  Roalizwl:  l|„«  Cilciilut,.,!. 
('))  AiiKiuiit  iif  ('iiiii|ic.|isati(.ii. 
(fi)  JliscollaiH'oiis. 

.r„f!ll. '■''*''"'"!  ","■  '"'"  ''  "'"*  "•'^'■""t">«  '-Hi  ailiiiinis- 
Jratois  <,,iin„t  diavKc  aiiytliiiiK  l"r  tlu.ir  .s,.,.vi,.os 
J  Ins  IS  u|mn  til,.  priiK.ipl,.  „(  ,.,|uity.  that  a  tnist.v 
™mi,.t  profit  l.y  his  trust.  In  („„„,i„  ,|,.,  ,,,,.,  J,; 
first  rohixe.   in  lav,,,,,-  ,,f..xo..ut„rs  an,l  ailministrato.s 

■  ■  r     ;.-'•  "n'  '"'••  ■*■•    "''•■'  I"-<'^i«i<">  is  "c.w  found 
n  s..,.t,on  („  of  Til,.  Trust,.,.  A.t.  an,l  lias  I,,.,.,,  ,.xt,.n,r,' 
to  ^'uardmns,  an,l  trust,.,.s  otl„.r  than  personal  ropro- 

.iiioe  IS  fixt.,1  by  the  instrniii,>ut  .•rcatiiig  the  trust 

Although  a  ii,.xt  fri,.nd  is,  in  s,)nie  respot'ts,  i„  tli,. 
same  position  as  a  trust..,.,  this  section  does  not  '•!,:,.: 
his  case,  and  he  ,s  nor  ,.,ititl,.,l  to  .-oniiien.sation  or 

(I.'lll).  -I  0.  L.  R.  144.     The  .section  applies  onlv  to 
oxpress  trustees :  and.  .nMe,  a  partner  is  not  a  trustee 

246,  32  0.  L.  R.  440:  Mack  y.  Mack. :!:!  C.  h.  J,  400 

The  right  to  eompensation  is  a  statutory  one,  of 
«l.ieh  an  executor  or  a.lniinistrator  slioul.l  not  be  ,le- 
priv,.,l  unless  there  I.e  serious  n,isc,.ndu,.t  or  niisman- 
agenient.  Snnpso,  v.  ]Ion,c.  28  (ir.  p.  1).  -[  uH  t 
kno«-  that  It  has  ev,.r  heeii  ,l..terini,i,.,l  that  where  Z 
accounts  ar,;  in  fact  a.^curate.  that  the  form  of  tl„..|, 
has  ever  subjected  ex,.cutors  to  liability,  nnless  tli,. 
confn.,ion  has  been  ,lesig,ie,l.  ,„•  ]„,«  I.eon  sneh  as  1.' 
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iii'coiisiliitc  II  suit."  MiMilliui  v.  M<Milliiii.  21  (Ir. 
p.  :!7!l,  piT  I'riMiill'iiiit.  V.C. 

'I'Ikmv  is  niitliliiK  In  llic  slnliiti'  I'ciiili'riiiK  it  iicci's- 
siiiy  t(i  licil<l  tliiit  an  I'xcciitiir  wliii  dues  nut  ili>  liis  ilnty 
lii'opci'ly,  liiis  II  i'IkIiI  til  llii'  siiiiii'  ('iiinpciisaliiin  iis  iiii 
I'xcriitiir  wliiisc  ciindui't  is  free  Ironi  lilanie.  Milt  tlif 
I'art  that  an  i'\i'iMitiii'  has  ri'taiiicil  iiidiii'v  in  his  haiiils 
iiiu'inpliiyril,  while  it  nialios  him  VnMv  fiii'  intrri'st 
thi'i'iMin.  is  iHi  ^riniiHl  I'nr  ili'pri\'iii|r  liiiii  ol'  !tis  coiii- 
iiiission.    C'lulil  v.  Ilitiiitl.  11  (Iv.  "li'i. 

Tn  Keinicdii  v.  I'iiif/lc,  127  (Ir.  'M't,  mii'  fxi'i'iiUir  hail 
iisi'il  $20*)  of  I'statc  niinn'y  in  his  own  husini'ss,  ami  thi' 
iithi'i-  hail  taken  a  iii"iti;af;i'  i>t'  i|i!MH)  in  hi«  iiwn  nanii' 
withiiut  any  ili'i'laratioii  iif  trust.  The  Ciuirt,  while 
rel'iisiii);  them  their  nists  of  an  ailniiiiistralion  aetion, 
aUnweil  them  eiimpensatiiin.  See  also  liiqlis  v.  Ilciillil, 
•2  A.  K.  4ri:i.  mid  II,-  Ilinishrrnrr.  10  (hit.R.  .VJl. 

In  Sii'i-iniiilil  V.  I.i'iis.  1  Out.  I{.  .'!".").  on  an  ajipeal 
from  a  Master  allowing  eompensatioii,  Prouilfoot,  V.C. 
said;  "The  reason  t'or  olgeetion  to  tlu'  eonimissiiin  is 
heeause  tlie  defendniit  has  been  found  in  debt  to  the 
estate,  and  that  some  items  of  overehar({e  have  been 
proved  against  him.  The  statute  does  not  eonipel  the 
Court  in  every  en.se,  no  inntter  liow  flagrant  the  niis- 
eouduet,  to  allow  the  oouipen.satiiin.  .  .  .  T  think 
the  eour.sp  of  iloeisiou  has  been  that  an  e.xeentor  or 
tru.itee  will  be  allowed  his  eoniuiissiiin  tliiin^di  he  niny 
have  so  inanaRPil  the  estate  as  tn  .justify  the  appoint- 
ment of  n  receiver,  and  to  be  deprived  of  and  even 
inade  to  ^y  eosts.  There  may  be  eases  of  such  exceji- 
tionni  ni.  .'onduct  as  tn  induce  the  Court  to  deprive 
him  of  a  conimissiou.  I  do  not  mean  to  bind  the  hands 
of  the  Court  in  such  a  case.  See  also  the  remarks  of 
SpraRge,  C,  in  Simpmiii  v.  llnriie,  28  fir.  1.  •  T  must, 
in  this  case,  reiterate  m,\  opinion  that  the  principle 
stated  in  TehliK  v.  CarperJrr.  1  Xad,  200,  is  the  sound 
one:  and  certainly  there  is  less  hardship  in  applyiiif; 
it  in  this  country,  where  an  executor  doiiiR  his  duty 
to  the  estate  he  represents,  is  allowed  a  fair  compeu 
sation  for  his  pains  and  trouble :  a  compensation  wliicb 
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111'  IX  imt  .l..|Mivc(l  „r  iiiil,.s«  tl„.n.  I,,.  H..ri..iis  nii«.,„i- 

"'"'■'  ""■  "iisinaimu, nt  ,m,  his  ,,„rt.'    Aii.l  .S'/,h,>«„„  v 

ll'.mr  Hiis  a  ens..  ttli.Ti'  111..  ,l,.nlin«  of  tli..  ,.v,.,-iit(,r 
viis  not  only  cnii'lcss  liul  pcrvrisf." 

Til..  tiikiiiK  .jf  iiiliniiiistiiilioii  pnH.|...,|in^rs  .|o...<  nul 

licpriv..  ...xwutois  of  ilii.ii-  tiiii,.ii,„is,  .11'  ,.vi.ii  susp I 

llicni,  iin.l  a  n.aMinalil..  allowaii.-,.  shoiil.l  l„.  ma.l..  lof 
nioiii.ys  .■...•,.iv..,l  p,,i,l,ulv  III,'.  II,.  Il„i,,h,;„n.  ID 
Onl  K.  ,,:.'l.  Hnt  wh,.,-,,  m,  „,l„,ii,|stiatioii  a..|ioii  i« 
pi'iuliiiK:  It  IS  iiiipn,p,.r  r,„-  a  Siiinwit..  .Iialtf,.  to  lix 
til..  .•.inip..iisati,.ii,  an.l  his  alh.waii....  «ill  I,..  ,lis,... 
«ai-.lt..l.  lti,,,,„r  V.  l)iH-,,.„.  1.-,  (J,-.  -SXi:  Cai.ino,,  v. 
Htthmir,  Vt  (in  4H(;. 

An  (.x,...nt.>r  wh.,  .lis..|iarK..s  his  ,liitv  lioiii.sllv.  Iml 
o'.vmjt  to  want  ..f  lmsi,i..ss  lniinin«  k....ps  his  a.roiints 
(i"s..|y  an.l  inac.-iiiat..|>  is  ..ntitl...|  t..  <..,nip,.iisatl..ii 
lilt  tli(.  amount  in  sii.'li  a  ..asc  sh..iil.l  not  h,.  n.lnti\..|v 

law     If  an  ..xc.iit.ir  tak..s aiv  ..r  pains  Hlial..v..r 

or  so  littl..  that  til.,  trust  .'stat..  m.i.ivps  no  boncfit,  or 
if  111..  ..111-.,  an.l  jiaiiis  liav..  Ii,...,,  ..niplov...!  not  r,,,-  th.. 
a.lvantaw;..  of  tli..  Iiiist  l,nt  ,liHh.)ii..stlv  an.l  for  th.. 
trust.... -s  ..Hii  li..n(.fit,  tli..|i  lli<.r..  ninv  l...'a  proiM.r  .'as., 
lor  ilisnll.iwanr....     Iloon;-  v.    If//.v««    •)4    \    R    4-)4 

Mliv.^""",?''.'"'""'''  "'  '»  l/''''''"".'//!""  y.'  I'e,kJ„s 
(IIH).  ),.,().  1.  R.  vi'X  wh..r..  it  is  sai.l  th..  ..ffoH  .,f  all 
til..  .lp..isions  on  til.,  statiit,.  is  that  an  ...wpiitor  or 
triist,.p  ,s  n,.t  to  Ik.  ,l,.priv..,l  .,f  ...„np..nsatioii  for 
actual  an.l  l)pm.fi,.ia!  s..rvi<...s.  tlioujih  h..  niav  also  liav.. 
I>p..n  ffiiilty  of  n..Kl,.,.ts  an.l  (l,.faHlts  iimro  or  le<.s 
Kravi.:  p.  i:!!l. 

Ill  (iniluii,,  V.  Uohsoi,.  17  (fr.  ;ilS.  an  ..x....ut.,r  was 
'li'|)riv,..l  of  Ins  ,-onii...nsatioi,  wli..i-..  li..  iinn..,.,.ssarilv 
sol.l  real  pstat..  to  pay  .lohts  an.l  l,..,'a.-i..s,  th..rp  bpiiiL' 
moro  than  ..iiouRh  inoii..y  availahl..  lor  IIipsp  piirno«..s 
aimrt  from  th..  ])roi.|...ils  of  th..  sal... 

(L')   T.citdili'.i  ill  Lii-ii  ,if  Ciniiiieiifialiiiii, 

"\Vh.-.r..  a  hwu-y  is  siv<.ii  to  an  pxp.-ntor  iiainp.l  in 
th..  will  tJi<.  pipsumptioii  is  that  it  was  intpn.lpd  as 
foniponsati..n.  ant!  it  i.-  „n  him  to  sIipw  s.,n...|liin"  in 
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till'  iLiitiii'i'iil'  till'  li'KiU'.v,  nr  otlicr  ciri'iiiiiHtiiiwoH  nriiiiiiK 
oil  till'  will,  til  I'l'liiit  tliiit  |)i'i'siiiii|itiiiii.  Till'  fiict  tliat 
Ii'KIIc'Ips  iiri'  li'l't  til  iitlii'i'  I'Xi'i'iitorH  nf  iiiii'i|ual  iiiikmiiiI 
is  iKit  Miinii'ii'iit  III  I'cliiit  till'  prrNUiii|itiiiii,  llr  Apiili- 
lnii.r>-2  I,.  T.  IMX;,  L'!l  Cli.  I).  S!K!. 

Till'  |irrsuin|iliiiii  i»  ri'lintti'il  if  il  ii|>|ii'a»,  I'itlicr 
I'riiiii  till'  liiiiKniiKi'  of  till'  lii'i|iU'Ht,  III'  fi'iiiii  till'  I'liir 
(•iin«ti'll('tioii  nf  till'  wlinlc  will,  tliat  tin'  l)i'i|iii'st  In  tlii' 
IHTsiiii  who  is  iianii'ii  as  I'xi'i'iitor,  is  ^ivnt  to  liiiii  liiili' 
pi'llilciitly  of  that  rlmnu'ti'r.  Wlicii'  ii  testator 
apiHiiiitpil  his  "fiii'iiil"  I'.  Iiis  I'M'cutor,  ami  ^ravi'  liiiii 
a  lojjacy  "as  a  ri'iiii'iiiliraiK'i',"  anil  I',  iliil  not  act  as 
rxccutiir,  it  was  hclil  lii'  was  ciititli'd  to  tlii'  li'Kai'V 
witliiiut   piiiviiiK  till'  will.    Iliilih  V.    Yvln  thill.   I..    |{, 

i:!  Ki|.  i:il.   So  ill  iiiii'ii's.i  V  //loy/iv..  I  ('(ill. :!(;;,  tlii 

1!.  R.  O.S,  a  IpRacy  ;;ivi>ii  to  I'Xi'ciitols  "us  a  Kii-iit  iiiiirk 
of  rcspoct"  for  llu'in,  was  lii'id  iiol  to  he  ri'voki'd  liy  a 
I'oilicil  appointing  otlior  cNci'iitors  in  thcii-  lomii,  anil 
irivinj;  a  li'eai'V  of  oipial  ainoiiiit  to  tin  ui'wiy  agipointi'il 
ixecutnrs  in  similar  lanj::iias;i'. 

.\  loK,icy  "to  my  frii'inl  .1.  S.,  Imnkcr's  cli'i-k  anil 
oni'  (if  till'  I'xi'cntors  of  this  my  will,"  was  liclil  not  to 
l)i>  coiHlitioiial  on  the  accoptanco  of  tin'  oflico  of  exi'cii- 
tor.     Ill  If  Ilciilii/.  :\  1).  V.  &  .T.  .TA  l.lll  It,  R.  Ififi. 

fii  MiClciiiifihaii  V.  I'erkiiis  (inoiil,  ■>  (>.  T,.  ft.  12(1, 
thi'ic  was  a  devise  of  land  "unto  my  lirotlier  (ieorKP 
Washington  Perkins  .  .  .  free  from  all  iiicum- 
lirnnees,"  with  a  direction  that  a  mortKafje  on  the 
land  should  lie  paid  out  of  the  (lersonal  estate, 
ilaeleiiiian,  .T.A.,  said:  "\ow  taking;  this  will  as  a 
winile,  T  think  the  presumption  that  the  devise  was 
intended  as  eompensation  to  the  exeeiitor  is  rebutted. 
In  Cniiiiilnii  V.  Illn.ili/iiii.  i  Coll.  201.  it  was  held  liy 
Kninht  Bruee,  then  Viee-Ohaneellor,  that  the  rireuni- 
staiices  that  the  testator  did  nut  name  Charles  Mluv 
liam  in  his  will  without  calling  him  his  lirotlier,  re- 
Imtted  till'  presumption  that  tlie  lieipiests  made  to  him 
were  made  in  his  eliaraeter  of  exeeiitor:  and  that  ease 
was  referred  to  without  disapproval  in  Ito  Aiiiilrlmi. 
Diirhei-  v.  Trhhil.  20  Cli,  P.  S!):!.     Here  the  sift  is  'to 


niMrKNKATloX    111  TIllRTKKN.  :.'|." 

iny  liiiilliir  iimviif  Wii.-'liintrliiii  rrrkiiis,'  mikI  ,  i  '; 
Hint  i«  nil  iiKlicntiiin  nf  tli<'  Icstiitoi's  iimlivc  i„r  llii' 
Kift  Kllflir!     II.  'uiviiiK  iVKaril  |„  H,,.  „t|„,|.  |„„,,,  „,■  ||„. 

will,  to   rcllllt    ,.!(■   ({"'lll'llll    pIl'M |llillll." 

Tllllt  111..  l..;;,H,.,.  is  <li's<'l'ilir.|  ill  till'  will  lis  III.' 
tpstntor's  "wilV  ,111.1  ..x..<Mitiix"  .|.,...s  n.ii  .,(■  ||s,.||' 
iii.licnt.'  tliiil  till.  |,.^r,u.y  was  Kivcii  l,v  wiiv  ..f  .•.)iii|)..n- 
satmii  iiml  is  t.i  1,..  tak.Mi  in  li..|i  „f  .•..iiiinissi.in.  /,,,, 
i"i>l  y.  Kvitiiiluii.  14  .\p|..  1),  C.  L'7,  L'7  Wnsli,  I,.  |{  S'' 
111  Dniism,  V,  hniisnii.  IT  (i,-.  ■.m;.  it  was  hold  tliiil 
wli,M-(.  a  l..»fiwy  is  Kiv.Mi  l.i  ..v....||t„i-s  as  .■.,iii|,..iisali,,M 
l"i-  tli..|r  tn.iilil,.,  they  ar..  at  lilii'itv  tu  .'laim  a  tin  lli..i- 
.xuiii  miil..i-  til.,  statul..  if  til..  |..^ra,.v  is  n..t  siiftl.i.ni 
<-..iii|)ons«tiiiii.     Ill  this  ..as.,  tli..  w.,nis  cf  th..  «i||  „,.|v 

"llmt  ..a.-h  .,!•  m\  .■x,..-iit..is  shall  1...  pni.l  tlio  full  « 

"I  <iii..  hiiii.li',.,1  |,„iiii,ls  ,>ii|  .,r  |„v  ,,^,|,,„  ,„  .,,,,,  II, ^, 
will  fully  .aiii.'.!  mit." 

Til  Kiininht  V.  I'iiKilr,  J7  (fi-.  .■•o:,,  wIi.t,.  ..\..,mi1,,is 
wi.r<.  eivcii  $40  '.ill  r..iiii„„.iati,„i  f.ii-  ,li„i,  t,„„|,|,.  .'• 
111..  Miist..i-  alhnv,.,|  *44()  liy  way  „f  .■.„ii|„.|is„li„i,  in 
ml.litiiiii   t.i  III,.  I..i;a,.y.     Spi-aKK...    C.    wlm    ,h...i.h..l 

l>r„i.«,i„  V.  Di'iii.^nn.  I1..M   lli,.v  w..n.    m nliU..,!    |,, 

Iiiitli,  nnrl  (lisiill.iwoii  the  aiii.iiiiit  .if  111..  |..;rn,.y 

Til  /!„i,  y.  M-llli,i,„..  !M)iit.  K.  ,-,;i4.  ,1,,,  ^y,„:,{^  „,•  „„. 
will  wo,-,. :  '■  1  hcTLliy  «iitli,„-iz..  aii.l  ,li,-..,.|  mv  ..x....iil„is 
to  n.laiii  toi'  th.-ii-  „Hii  IIS.,  aii.l  l)..|i..|i|  th..  s,iiii  of  .+-NK) 
.•ai'h  ill  li,.ii  „f  all  .-haiws  for  tli..ii.  s..i-vi....s."  fli,. 
cxocutors  chiiiii...!  an  a.hlilioiial  Slim.  H„v.l  ('  sai,|- 
"Out  of  .l..f..r..,„.,.  |„  l),;,l.,.i,  V.  n,„ls„„'.  1  hav..  Iia.i 
ilouhts  as  t..  th..  pi-.,|„.|-  iiiaiiii..|-  „f  .li.,p„siii;r  ..f  t)|j., 
niso;  hut  my  .■oii..|nsi,iii  is  a.lv..i-si.  to  thi.  i.\..|.iit„r's 
<-lnim.  Di'iiisoii's  .-as.,  may  hav..  I,,.,.,,  pi„|,,.i.|v  ,|„. 
fiilo.l  as  It  was  wlii'ii  it  was,  in  l.STO,  h„t  T  shonl.l  |i,.si- 
t«to  now  to  r.)llow  it.  0V..11  in  a  ras..  mIioi-..  th,.  lan-niai;.. 
,.t  th|.  will  was  i.l..|i|i..al  with  th,.  will  tliiM'..  iiii.l..r  ,.„ii- 
SMlerntion.  Horo  tli,.  tostatoi's  lamruuKo  is  v.-iv  pro 
'•IS...  It  was  tliou-rht  that  as  Ih..  Iaiii;iia^'..  ,is...l  in  tli.. 
Donison  will  ,li,l  not  import  thai  '•,„inp,.iisHtion"  was 
fhcrohy  inton,]o,l  1,0  siu-li  .louhtfnl  mi.anin^r  ,.„„  1,;, 
attncheil  to  th,.  I'lnuso  T  havo  ,piot..,!.      In    1.S74    flip 
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LpRislnture  passetl  an  Act  relating  to  the  ciuiipciisatioii 
i)f  trustpps  and  oxpcntors  [now  spc.  ()7  (o)  of  Tlie 
Trustee  Apt]  in  whicli  tlip  principlp  is  laid  :i..vMi  that 
tlie  Court  is  not  to  fix  tlip  allowancp  wliprp  tlip  tpstator 
liais  hinisplf  provided  wliat  it  shall  he.  That  is  a  most 
reasonable  rule,  and  one  of  general  application,  onp  in- 
deed to  which  the  Court  should  give  effect  without 
ie<iuirinK  a  parliamentary  declaration  as  to  its  pro- 
priety. ' ' 

This  is  the  rule  followed  in  the  .Vnierican  Courts. 
]!<■  Iltiii's  Estate.  ISS  I'a.  L'iHi;  Fletcher  v.  Hiird,  14 
N.  V.  Supp.  388;  Rote  v.  Warren,  17  Ohio  Cir.  Ct.  34L'. 

But  the  limitation  of  compensation  fi.xed  by  the  will 
does  not  apply  to  a  trustee  afterwards  appointed  by 
the  Court,  at  the  instance  of  the  beneficiaries,  in  place 
of  an  original  trustee  appointed  by  the  testator;  ami 
the  princii)le  laid  down  in  Itoii  v.  Williams  is  not  to  be 
extended  to  such  a  state  of  facts.  Freeborn  v.  Van- 
(liisen,  1.')  P.  R.  264. 

Where  a  legacy  is  given  to  one  of  two  executors  as 
compensation,  the  other  executor  is  entitled  to  only  his 
jiroppr  proportion  of  the  regular  conunission, 
Kihtaril's  Siwcessioii,  :!4  T,a.  Ann.  2]();  Lee  v.  Lee,  (i 
Oill&.I.  (Ind.)  31f). 

.\  legacy  by  way  of  compensation  precludes  any 
liresnmption  that  the  executor  is  entitlpd  bpneficially 
to  the  undisposed  of  residue.  Loveless  v.  Clarke,  24 
fir.  14.  Section  .')8  of  The  Trustee  Act  now  provides 
that  the  executor  sli.Ul  be  considered  a  trustee  of  the 
residue  not  expressly  dispo.sed  of  f,ir  the  next  of  kin 
■'unless  it  ai)ppars  by  tlip  will  that  ;he  executor  was 
intended  to  take  such  residue  beneficially."  The  seo- 
tion  <loes  not  prejudice  any  right  in  respect  of  such 
residue  where  there  is  no  next  of  kin.    See  sub-sec.  (2). 

Before  this  enactment,  it  was  the  rule  at  law,  from 
the  earliest  period,  that  the  whole  personal  estate 
devolved  on  the  executor:  and  if,  after  payment  of  the 
funeral  expenses,  testamentary  charges,  debts  and 
legacies,  there  should  be  any  surplus,  it  would  vest  in 
him  beneficially.  Attonieii-General  v.  Hooker,  2  I'. 
M'nis.  340;  Vrqiiiuut  V.  h'iiuj,  7  \'es.  22.'). 
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It  the  rtsidue  is  kIvimi  hy  the  will  to  tlip  t-xpcutor 
tlie  Court  must  decide  tlie  effect  of  tlie  Rift  upon  the 
eoustpuehon  of  the  will,  and  upon  general  principles 
.ipplicable  to  that  construction,  just  as  befor..  the 
statute  It  would  have  construed  a  similar  Rift  of  real 
estate.  The  statute  therefore  has,  of  necessity  no 
appljcntion  wliere  there  is  an  express  ^ift  of  residue 
I  he  sta  ute  was  intende,!  to  apply  only  in  those  cases 
where  tlie  rule  or  presumption  of  law  could  be  hehl 
to  operate,  and  wliere  an  express  gift  of  residue  is 
founc ,  the  nieanniK  of  that  residi.ary  bequest  nu.st  be 
ascertamed  by  the  ordinary  rule  of  'construction. 
Jf  ilhams  V.  Arkh,  L.  R.  7   J[.  L.  60G.  (ilG. 

Tliis  was  followed  in  Iio,/s'  Home  y.  Lewis  4  Onr 
R.  IS,  where  it  w  ■ .  held  that  a  l)e,|uest  of  a  share  of  tlie 
resi,  nary  estate  to  executors  was  a  gift  to  them  per- 
sonally and  not  as  trustees.  It  was  further  lield  that 
It  was  not  to  be  inferred  that  the  bequest  was  ffiyen  in 
lieu  of  compensation,  as  iu  the  ease  of  a  legacy  of  a 
dehnite  sum.  but  it  was  one  of  the  elements  to  be' taken 
into  consideration  in  dealiiiR  with  the  ,|uesti.)ii  of  the 
amount  ot  compensation. 

Where  a  bequest  is  -iven  to  an  executor  for  com- 
pensation,  and  is  followed  by  a  bequest  of  residue  to 
'.',',"/'""  ;T"'"'.;'  '"  '"■  "f  '"^  'liscretion,-'  he  is  a 

(]fn47  "(',,'" in    ""  *'"' "'"  ""•'''  "^  '''"•  "'  """''' 

In  case  of  a  deficiency  of  assets  a  legacy  by  war  of 
coni|.ensation  does  not  abate  with  otlier  legacies  mm 
though  It  exceeds  the  amount  tlie  executor  would  be 
entitled  to  under  the  Statute.  .l„,/cr.s„„  y.  Donoall. 
10  (,r.  40.);  and  it  bears  interest  at  the  expiration  of  a 
year  from  the  testator's  death.  lb.  per  Spragge  A"  C 
on  appeal,  14  Dec.  1870.  »-M,t.L.. 

In  re  Lehio,,,!.  7  O.  W.  \.  m.  the  testatrix  had 
used  a  printed  form  of  will,  whereby  she  gave  her 
property  to  her  mother  as  trustee  and  appointed  her 
executrix.  The  space  following,  i,,  which  it  was  in- 
tended the  whole  operative  part  of  the  will  shoulil  he 
written,  was  left  blank.  aiKl  no  beneficiary  ^vas  named. 
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The  mother  elaiiiieil  that  the  will  indicated  she  should 
take  the  property  not  only  as  trustee  hut  as  heneficMary. 
Jliddleton,  J.,  held  that  it  I'ould  not  he  inferred  from 
the  fact  that  the  mother  was  named  as  trustee  and 
executrix  that  she  should  take  beneficially. 

Where  the  executor's  compensation  is  fixed  hy  the 
will  the  Surrogate  Judge  cannot  re<luce  the  amount. 
Heron  v.  Moffatt,  7  P.  R.  4;!8. 

A  provision  in  a  will  that  the  executrix  shall  nuiin- 
tain  herself  out  of  the  income  of  the  fund  while  she  is 
managing  the  same  for  the  support  and  education  ol' 
the  testator's  children  during  minority,  for  whom  she 
is  also  to  act  as  guardian,  does  not  deprive  her  of  the 
usual  compensation  allowed  executors.  Thome  v. 
Allen,  49  S.  W.  1068.  20  Ky.  L.  R.  1728. 

In  Fideliti  'rust  Co.  v.  Wotkins,  19  Ky.  li.  R.  9.")7, 
it  was  held  i..:.v  a  provision  of  a  will  re(iuiring  tha* 
the  executors  make  no  charge  for  distributing  the 
legacies  does  not  disentitle  them  to  a  reasonable  com- 
pensation for  services  necessarily  rendered. 


(3)  Bii  Whom  Paid. 

It  is  well  settled  that  the  expenses  and  compensa- 
tion of  executors  in  clearing,  dealing  with  and  gener- 
ally administering  the  assets  of  ai.  estate,  are  to  be 
borne  by  the  aggregate  of  the  estate,  and  this  necessar- 
ily so  in  order  that  the  residue  may  be  ascertained 
from  time  to  time  according  to  the  nature  of  the  assets, 
some  of  which  may  call  for  considerable  time  and 
trouble  in  order  to  handle  them  or  realize  them  satis- 
factorily. But  where  the  estate  has  been  cleared,  and 
the  residue  ascertained,  any  subsequent  comiiensation 
payable  for  the  investment  of  the  ascertained  share  of 
a  beneficiary  not  presently  iiayable.  must  be  borne  lt\' 
that  share.  Sncli  share  is  tio  longer  property  of  the 
executors  to  be  administered,  but  has  reached  its  des- 
tination, though  it  may  not,  owing  to  the  terms  of  the 
will,  or  for  other  reasons,  have  been  actually  pairl  into 
the  hands  of  the  beneficiarv.  lie  Church  (190C^).  12 
0.  L.  R,  IS, 
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a  i).(2,000  estate  was  payable  to  tlie  mdow  for  life,  aiifl 
oil  her  doatl,  to  her  children.  On  an  interim  appli- 
ration  to  hx  the  compensation,  for  the  children  it  wn^* 
conteii,le<l  that  for  tlie  present,  at  least,  tlie  incmie 
should  bear  all  the  burden  of  the  compensation.  For 
the  widow  It  was  contended  that  the  trii>3  principle  was 
to  pay  the  coinpeiisation.  or  the  chief  part  tliereof.  out 
ol  the  corpjLs,  and  that  in  thi.s  wav  the  hurdei.  v„nl,i 
tall  111  tne  proper  proportion  on  the  tenant  for  life  and 
reinamderman,  as  the  income  would  be  reduced  in  the 
same  relative  proportion  as  the  coipux  Blake  X  C 
allowed  $400,  for  takiuR  over  the  trust  ..state,  obtain-' 
inff  proper  transfers,  opening  books,  deterinini,,.' 
investments,  etc.;  am]  a  further  sum  of  $,-,0  per  v.-ar 
tor  general  .supervision  of  the  estate,  pajnneiit  of  taxes 
msnrance,  etc.  "These  sums,  amoimtins  in  all  to 
mm),  must  be  borne  by  the  corpus  of  the  estate,  as 

estTteTtself.'-*  ""'"■'""  ^'"'  "'"  '"•^^<^"«ti">'  "f  ^'^ 
On  $20,000  of  income  received  the  executors  were 
allowed  4  per  cent,  payable  out  of  the  income.  "I  think 
m  the  future  it  would  not  be  considered  unreasonable 
it  the  trustees  charged  asainst  the  incoinc  s|;240  and 
asainst  the  «,,/,»,  ^\M  annually,  for  commission." 
ihe  costs  of  the  application  were  ordered  to  he  borne 
one-halt  by  the  rm;,i,x  and  one-half  bv  the  income 

As  between  annuitants  and  specific  or  pecuniarv 
legatees,  and  residuary  legatees,  the  compensation  to 
executors  falls  upon  the  residuarv  IcL'atees  I}. 
Mclniyve  (1904),  7  0.  L,  R.  p.  .^-,fi.   '        "  "' 

For  services  rendered  by  wav  of  collcctiiiR  and 
paying  over  the  income,  the  conipensalion  is  a  first 
charge  upon  the  income,  and  is  proiierlv  deducted 
from  It.  In  fact,  for  a  trustee  under  such  circum- 
stances to  charge  his  commissions  upon  the  rornti^  of 
the  trust  fund,  thereby  necessarilv  decreasing  the  fund 
would  be  inconsistent  with  his  dutv  of  preserving  uii' 
diminisheil  the  trust  cai.ifal.  Giiarnvtep  TiiKt  C„  \- 
Apimil  (Fa.),  0  .\tl.  Rep.  (K;. 
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A  trustee  is  not  allowed,  where  there  is  a  remainder 
lifter  a  life  estate,  to  receive  out  of  the  corpus  of  the 
fund,  charges  for  hin  services  which  should  have  heen 
deducted  from  the  income,  unless  both  estates  arc^ 
owned  by  the  same  parties.  Broini  v.  Grandin  (NJ.), 
Ki  Atl.  Rep.  26(1. 

AVliere  a  testatrix  separated  her  estate  into  two 
parts.  l)e(pieatliinf!;  her  personalty  ti)  cme  class  of  per- 
sons and  <lisposinj);  of  her  reaUy  to  another,  and  one 
i'.\ecutor  solely  administered  tlic  former  and  another 
the  ".after,  and  rendered  separate  accounts,  it  was  held 
that  each  class  oi  beneficiaries  sliouhl  bear  the  expenses 
nf  the  accounting  in  regard  to  the  funds  in  which  they 
were  interested,  and  the  executors  should  have  com- 
missions on  the  funil  I'ach  represented.  Re  Miin.ifield. 
10  Mi.sc.  (X.Y.)  296. 

In  Mason  (Jo.  Jnstices  v.  Ler,  1  Mon.  (Ky.)  247,  it 
was  held  that  the  expenses  and  compensation  of  an 
i'\e<'utor  for  manasinjr  anil  selling  real  estate  devised 
to  be  sold  for  the  education  and  advancement  i>f 
children  ought  to  be  paid  out  of  the  proceeds  of  the 
land.s. 


(4)  Amount  Realized :  Iloir  Calnilaletl. 

Where  the  real  estate  of  the  deceased  i.>;  subject  to 
an  iiicuiiiliranco  by  way  of  mortgage,  and  it  is  sold 
subject  to  the  mortgage,  it  is  a  connuon  practice  to 
shew  the  whole  purchase  money  as  a  receipt,  and  the 
nmoi.nt  of  the  mortgage  indebtedness  as  a  disburse- 
ment. But  the  receipts  and  ilisbursemcnts  cannot  be 
so  swollen  to  increase  the  amount  of  compensation. 
In  III  re  Sanderson,  7  Ch.  D.  17(;,  .Tcs.sel,  II. R,  .said: 
"AVhen  the  Court  administers  the  estate  of  a  testator 
which  is  subject  to  a  mortgage,  that  is.  an  estate  in 
wliicli  he  has  only  the  efpiity  of  redemption,  what  is 
administered  is  not  the  whole  of  the  estate,  but  ouly 
tlint  which  the  testator  had,  namely,  the  equity  of 
ledemption,  though  in  case  of  a  sale  being  directed  the 
mortgagee  may  come  in  and  concur,  and  so  get  paid. 
.Supposing  a  man  has  a  property  worth  £2,000,  and  he 
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inoi-tKaK..s  it  for  tl.otK),  all  lie  can  Rct  nii  a  wile  i< 
fcjOO,  for  thr  rpiuaimlpi-  belongs  t(.  the  iiKiitfja^'ci.  If 
tlicii,  the  action  wore  l>n,ii>;l,t  for  the  adiiiinixtratioii 
ot  Ins  I'statis  li"w  couM  it  lie  saiil  tliat  his  intorpst  i,, 
tho  inortffn-cd  jiroporty  was  more  than  ho  conld  ..,.| 
nanioiy,  the  amr  This  is  tho  rulo  in  tho  Ainoricai, 
(.ourts:  11(111,11.1  V.  Stnifi;  24  linn  (X.V.)  lO!)-  /;,„.,, 
Ii(iii>!  V.  Saiixsiirc,  4]  H.  C.  i'u. 

^^  Con.  Ruh'  ().-..'!  i.rovidcs  that  in  administration  cases 
a  commission  on  the  anionnt  realized"  shall  he 
allowed  solicitors  in  lieu  of  taxed  costs.  In  ir  Vet  'all 
McColl  V.  MrColl.  8  I>.  R.  4S().  land  was  suhjirt  to  a' 
niort.wffc,  and  the  niortffaR.H'  refused  to  .■(m.«ent  to 
a  sale  free  from  the  mortKaure.  Blaki..  V.C.  Iield  that 
the  Master  was  rijflit  in  allowing  c.nmnission  onlv  .ni 
the  actual  value  of  the  intestate  in  the  land,  that  beinij- 
tho  amount  realized,  lie  .said  that  had  the  mortKajree 
consented  to  a  sale  free  from  the  niortKaKc.  then  the 
conunission  would  have  been  estimated  on  the  full 
amount. 

Where  the  executor  carries  on  the  business  of  the 
deceased  under  the  direction  of  the  will,  lie  is  not 
entitled  to  a  commission  (ui  the  gross  receipts  realized 
or  the  necessary  disbursements  made  hv  him  while 
conducting  the  business,  but  the  proper  compensa- 
tion IS  a  rea.sonable  alhnvance  for  the  time  and  labour 
l)estowe<l  in  carryiuR  on  the  business.  Lnina,  y 
Lamar.  118  Ga.  f,S4;  /«  re  Hre,r.ile,;  11. I  Mich  MV 
Jlwmpson  V.  Freeman.  i:>  Gr.  r!84. 

As  a  Keneral  rule  the  executor  or  administrator  is 
entitled  to  a  commission  for  paying  over  legacies  and 
distributive  sliares  as  well  as  <Iebts.  West  v  Smith  8 
Ifow.  (U.S.)  402.  ■  ' 

(5)  Amount  of  Compensntinii. 

The  allow-anc-  to  be  made  in  all  cases  is,  what  is 
fair  and  reasonable  for  the  executor's  care,  pains  and 
trouble,  and  bis  time  expended  ir.  or  about  the  estate 
D  "A^  „:"'""'''  <"'f""»'  Trust »  and  Central  Ontario 
««..  fi  O,  -n  .  R.  mo.  Teetzel,  ,T,.  said  the  proi)er  (liings 
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to  be  (•(iiisidcrcd  in  fixing  the  rcnniniTation  of  trustees 
are: 

( 1 )  Tlie  magnitude  of  the  trust ; 

(12)  The  eare  and  rcsponsihilitv  springing  tliere- 

I'roni ; 
(.'!)  Tlie  time  (iceujiied  in  performing  its  duties; 
(4)  Tlie  skill  and  ahility  <lisplayed ; 
(."))  The  snceess  whieli  has  attended  its  adminis- 
tration. 

This  was  cited  with  approval  by  Hritton,  J.,  in  lie 
I'tiltie's  Trusts,  12  0.  W.  R.  2(>4,  iuul  approved  of  in 
JInnitoba  in  Re  Sanford  Estate.  18  Man.  R.  41:!. 

"The  statute  has  fixed  no  standard  by  wliieh  the 
rate  of  compensation  is  to  be  measured,  and  this  im- 
ports that  each  case  is  to  be  dealt  with  on  its  merits, 
according  to  the  sound  discretion  of  the  Judge,  who  is 
to  regard  tlie  care,  pains  and  trouble,  and  time  be- 
stowed and  expended  by  the  claimant.  Nor  have  the 
courts  laid  down  any  inflexible  rule  in  this  regard. 
AVhile  a  percentage  has  been  usually  awarded  as  a 
convenient  means  of  compensating  a  class  of  services 
which  do  not  admit  of  accurate  valuation,  yet  the 
adoption  of  any  hard  and  fast  commission  (such  as 
five  per  cent.),  would  defeat  the  intention  of  tlie 
statute.  .  .  .  Five  per  cent,  may  be  a  reasonable 
allowance  in  many  cases,  but  where  the  estate  •■■  large 
and  the  services  rendered  are  of  short  duration  and 
involving  no  very  serious  responsibilitv  such  a  rate 
may  be  excessive. ' '    Boyd.  C.  lie  Flemhiri.  11  P.  R.  42(i. 

In  the  absence  of  such  standa-d  we  can  onlv  exam- 
ine the  decisions.  I  liave  placed  them  in  chronological 
order. 

McLennan  v.  Ilewairl  (1862),  !)  (ir.  178.  .")  i)er 
cent,  allowed  on  all  moneys  received  and  paid  over 
and  2V-'.  per  cent,  on  moneys  received  and  not  paid 
over.  The  report  is  not  clear  a.s  to  the  amount  of  the 
estate,  time  occupied  or  labour  involved. 

Torrance  v.  Cheuett  (18(56),  12  Gr.  407.  4  per  cent, 
allowed  on  all  transfers  of  stocks  and  all  moneys  paid 
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in  an.l  <.„llecto<l.    Tlio  r..,,„rt  <l.„.s  „„l  ^ri,.,.  sufti,.i,.„t 
facts  to  be  of  muph  assistance. 

Thompson  v.  Fieniiai,   (18(i«).  ].-,  (;,•    .■.s4      ti„. 
;^;-c.|'ts  were   tif<H^m   „„,i    ,lisl„„.se„„„t's   *1.8«.7<8 

ra^  I  ,""""■'■''  ""■  '"""  ""  '"  ^'^'->"'""  V 
l.ur.M.„,e„  s  appear  to  l.ave  been  from  n,or  .^k-  inve't 
-nt^  a,„l  reinvostn,ents  extending  over  t."^,;,  "  ,• 
>oai.s.    J    was  |,el,l  the  conunission  was  too   arL'e  an, 

tliat  altbouffli  u  per  cent,  nia.v  not  be  too  b  r«e  „  ,•,„„ 

aiKc  wlien  tlie  amounts  are  birne.     It  ,v,,s  also  h,'l<l 
bat  ^v^,ore  executors  convey  b,n,ls  to  the    encH    „ 

io     tuttv""','"'  -"■""..on.sated  by  way  of  ',      s^ 

investment,  see  Re  Berlekji's  Tni.ils.  iiifni. 

..owe,  one  ...vecutor  an.,    .,,.,00   to  tbe'"oiber ' 'tt 

a -1     estate     n,    "'"''  '"-   '•  "'^""^  ^^"^  ""'  <'"lv  a 
ii«;,i    estate,  but  one  requirniff  care    iuil.'ment  n,„i 

circumspection  in  its  manajrement. "      ■'""-'"""*  "'"' 

lie  nerl-ehii's  Tnisls  (1870),  8  7'    K    ,>,'!      Tbe 

capita,  amounted  to  $72,000,  and  tl,e  administration  of 

he  estate  covered  14  years.  Tin.  income  was  pavable 
to  the  widow  for  life  and  on  ber  death  to  the  c  ,  1  he 
On  an  mtenm  application  by  trustees  to  fix  tl  r  r  ' 
numeration.  Klake,  V.C  held-  fn  tlmf  '"<">«■- 
a.sun,in,  tbe  trust  estate,  ^'^  in  l  ^  i  n  tti: 
allowed  to  them  for  n.erely  taking  tbe    a  ne  o  -e     « 

hey  may  hold  tt  but  for  a  day.  or  thev  mav  oldin^ 
.t  longer  so  deal  with  it  as  to  .lisentitie  then,  t  a  v 
! "'.';-^'';"  "-hatever;  but  that  trustees  prope  Iv  deal 

mat  on  of  the  trust,  ai(.  entitle<l  to  one  commissioii 
or  he  .-cceipt  and  proper  application  of  tlertae 
f.)  that  trnstcs  are  not  entitle.,  to  commission  forth.: 
imestment  or  reinvestn.ent  of  tlie  fnnds  of  the  estate 
as  sn..h  a  mode  of  rennmeration  encourases  a  comh? 
"cd  chan«,n..  of  the  investments,  which  n  av  ,,e     o  t" 
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iiijiiiious  to  tlic  estate;  (i!)  that  the  trustees  are  en- 
titled to  a  coiiiiiiissioM  on  the  reeeipt  and  payment  of 
the  income  of  the  estate,  anil  to  the  leusonahle  eoni- 
pensation  Icii- lipokiTij!:  alter  the  estate;  (4)  that  it  is  not 
niireasonahle  to  make  some  allowance  for  sorviees  not 
coveied  hy  the  connnission  awanh'il. 

The  trustees  were  allowed  $40(1  for  four  times 
takiuK  over  the  estate  as  they  became  entitled  to  it, 
examining  securities,  openini;  hooks,  determining  in- 
vestments, etc;  anil  $.')(!  a  year  for  the  Reneral  super- 
vision of  the  estate,  payinR  taxes,  insurance,  etc.  They 
were  also  nllowe<l  4  per  cent,  connnission  on  receipts 
of  income, 

Sliiisoii  V.  Sliiisiiii  ( 1881).  8  V.  R.  SfiO.  An  executor 
may  he  allowed  a  lump  sum  as  his  remuneration  for 
the  care  and  management  of  real  estate,  if  there  is 
eviilence  to  enahle  the  Court  renscmahly  to  see  the 
services  rendered  and  to  make  a  proper  allowance 
therefor.  Ite  is  not  limited  to  a  connnission  on  that 
part  of  the  estate  which  has  become  i)orsonal  property. 
The  resp<msibility  and  difficulty  of  manaKinp  a  trust 
estate  consistins  of  stocks  and  mortRapes,  are  far  less 
than  that  consisting  of  unproductive  real  estate  where 
the  receipts  may  he  very  small. 

Ue  llatt.  M-rinlit  v.  While  (1883), !)  P,  B.  447.  The 
receipts  were  $9,404  and  disbursements  $8,228.  These 
amounts  inohuled.  on  both  sides,  a  sum  of  $:!.238.  repre- 
sentinj?  securities  in  tlic  haixh  of  the  residuary  devisee 
and  eharjted  to  her,  and  with  which  the  executors 
never  intermeddled.  The  Master  allowed  $400,  beinR 
about  ,')  per  cent,  on  total  receipts,  including  the 
$3.2.'i8.  (In  appeal,  Proudtoot,  .1..  considered  the  re- 
tention o:  this  sum  involved  a  personal  risk  to  tlii> 
executors,  and  necessitated  a  calculation  as  to  assets 
an<l  liabilities,  for  which  it  was  not  unreasonable  to 
compen.sate  them;  and  $400.  beiuR  about  2'-;  per  cent, 
upon  the  receipts,  and  2'/:;  per  c*nt.  upon  the 
disbursements,  was  not  excessive.  The  report  does 
not  shew  the  labour  involved  or  the  time  spent  in  the 
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'/lioiiijjsriii  V.  rairhaini   (1H8(>)     11    r>    R    •.•(•.      , 

::r.,;.;;;'..;i,"r';;r'';;^X:r:::'r;i;;: 

In         ,   •    !  Lr  """■'KOKi'.  tinnstVi-n.,!  to  tlic  plaintiff 

„    •      •  -  -  f*^"^  '•'»*•  oil  ImlniKM.  of  collpftions   ni„l  -. 
per  cent,  on  actual  .lislmiscnont.        ""^'^"""•''-  «'"'  •' 

allowmff  ;i.,  per  „.nt    ,n  t,,.  «holo  estate     Onapp.' 

soHrittr    ■  """■"""•"•    *''"•    ''■■'"^'   ''■'•'    to  tlH. 

Arclici-  V.  Seirii,  (l8H(i).  i;i  ()   f?   'ire     ti,„ 

H1.818.  an,l  tiio  rents  an.l  profits  com,,  to  tho  han.ls  o ' 

*.i,8I0.     ri,H  a.rounts  sl„.,ve,l  »«l  items  o„  one  si.le  an,l 
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400  111  th.'  otiicr,  niitl  tli.T..  liiid  lifi-u  .■(iiisul.'niljlc 
iHhour.  imr  and  tr.Milil.'  in  tin'  innniiK.'iiK'iit  nt  tin- 
,.Ktnt...  \U'h\.  that  .-.  i-i  ,M.nt.  mi  tl.,.  t„t«l  ;•'-■"' l'*".","; 
Iinl  nil  cw.'ssiv.'  (•(jnipcnsatiini,  althmiKli  ahmit  +li.«)" 
irnmin.Ml  in  tli.'  Iiamls  ><f  llif  .■N.'<Mitni«  witli  « liicli  t.^^y 
Mi'io  cliai'Ki'HWi'. 

if,,  rrillir  Tnisls  (1H8!1).  i:!  I'.  K.  i:>.  Tinstp.s 
,.\clmiiK<Kl  an  illv..^<tlll<'nt  I'cr  Awk  m  a  land  (■(mii)a:.y. 
ll.Od,  tliiit  a  .•(iininissicni  mi  tlic  valm'  of  tlio  stock  was 
not  a  inoiim-  inctliod  of  icniiin.M-atioM.  l.nt  !li.-y  slionld 
1„.  nllowrd  a  sum  for  tliriv  tlonlilc  in  iimKliiK  the  cx- 
<linnKi'  The  trustci'S  paid  an  aRcnt  for  coUwlinK 
rents  Tlio  .•ollcctimis  w.^rc  in  laiKc  aii.l  small  snnis 
.■xtondiiiK  ovor  scvi'ial  years,  and  iiivolvoil  car.,  and 
attention  on  the  part  of  111.,  trnstees.  It  was  liel.l  tliey 
were  justifi.'d  in  ..nipl.iyiiiK  agents  to  make  tliese  <..>!• 
lecti.i'iis.  a.i.l  w..ie  ..iititl...!  to  'V  ■■  per  .-..lit,  npon  tli.. 
r..iits  colUvted. 

In  «-•  (  nilnil  /(..»/,  ( 1H!)2),  'JJ  O.  R.  '.24. .  This  was 
the  cas..  of  a  claim  of  a  li.pii.lat.ir  .if  a  bank.  1  e  was 
allowed  2' i  per  cent,  .in  moneys  actually  colled. '.1. 
On  appeal,  he  was  allow..<l  1'  i  per  .ent.  mi  a  smii  M 
$-J31,(KH)  consistiiiK  of  amounts  aiVjuat...!  .ir  set  oil, 
owiiiK  to  the  tr.mble  ill  preparation  of  accounts,  etc. 

Ue  Ciiri^ile,-  (18114),  I)  M.  1-  H.  4:!:!.  4  per  cent.  \va>^ 
allow...l  .111  the  nmoniit  r...M.iv...l  ami  ilishurs.Kl,  aii.l  - 
per  cent,  on  the  am.mnt  rtTcived  ami  still  reniaimiiK  mi 
hand,  subject  to  a  further  allowance  to  be  iiia.h-  when 
the  Instate  slionl.l  be  w.mn.l  up. 

/„  re  Williiwis  (l!«e),  4  0.  L.  R.  .'.Ol.  Trust^ees  ha.l 
from  1891  t.)  liKI'J  taken  car.,  .if  an  ..state  ol  $()0,000, 
i-..ceiv...l  payments  of  principal  aii.l  re-invested  them, 
an.l  coll.M.ti.d  $:i!l,7tK)  ..f  interest,  beiiiK  an  average  rat.' 
,if  about  (i  per  ....nt.  jier  aiiiinm.  ll.'ld,  following  «c 
llerJieJeti's  Tniats.  yii/ira.  that  an  allowance  of  $100  a 
vear  should  be  allowed  them  for  taking  care  of  tin- 
estate  and  makinj,'  reinvestments  in  addition  to  u  per 
cent,  for  collection  and  payment  over  of  the  interest. 

He  Mcliiliire  (1904),  7  0.  I..  R.  r)48.  The  adminis- 
trators took  over  about  $60,000  of  property,  consisting 
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.11      ,    ""•'•»'''•''     i-.iiMiii.Tnti.m   is,   I   tliink    well 

Hat '  t  nst,.,.  (,„-n  |.,.,'s „  tlio  position  ofa  tnisto,.| 

-a.o  and  i,ana«,.n,ont,  an.l  tliat  tl„.  (•„„,..  „,av  inLa  I 
of  fixinff  tlio  roniunoration  l,v  ,vav  of  noiv,     , ulo  ^n 
;'"o  lump  s„n,  ,0  ino,„„o  and  ..o^oV         ^X Ces 
"pon  til,.  rp,.oipts  an.l  ilislmis,.„,ont«  of  'T^      '"^^•'^ 

rate.     in,,  usual  commission  .V    .v,.,l  is  r,  per  pent.. 


'2'*H  KXKlTTltBH'  ACf(ll"NT«. 

oxi'lUMivH  of  till'  uniiuni  allowani'i'  I'm-  I'liri'  ami  miiii- 
UK''"!*"")-  I>»t  •'»<'!>  niHc  .  .  .  niiiHt  (li'|H'nil  uixin  its 
own  riri'iiiiistaiii'i'R." 

Ite  I'aliiek  lliifiln^  { Mf.l),  14  (t.  W.  li.  (i:«l.  In  lliiH 
cnKp  tlK"  att'ount'.nn  cover' >1  n  |M"-io(l  of  cinlit  vi'nis. 
The  entnte  coiisidtiMl  of  store  preiiiiseii  in  Toronto,  anil 
an  undivided  linlfiiiterest  ir.  two  leaxeliold  properties. 
The  tructeex  had  realizt-tl  on  n  »nh'  of  the  freehidd 
$.'!1.H1(>,  anil  on  one  half  of  the  lea.iehold  propertie.i 
$2^M).  .WH.tKM)  had  heeii  reeeiveil  from  revenue,  nliout 
IjlKMMK)  of  whieh  had  heen  eolleeted  by  n  trust  eoni- 
pany,  l>i'inK  paid  therefor  a  eoiuinission  of  .'i  per  eenf. 
The  iweipts  from  revenue  were  distrihuted  as  re- 
ceived, l)vt  the  ciiriiii.i  could  not  lie  divided  nntil  the 
death  of  the  testator's  widow,  which  had  not  yet  hap- 
pened. On  these  facts  it  was  held  that  the  trustees 
were  entitled  to  -"  j  per  cent,  on  the  revenue  riveipts 
except  the  $1(MK)0,  on  which  the  connnission  should  he 
]  [)er  cent;  and  2'j  |mt  cent,  on  all  dislmrsements  of 
revenue.  It  was  further  held  that  no  commission 
shouUI  be  alloweil  on  the  conversion  into  cash  of  the 
real  estate,  hut  an  allowance  of  $2(K)  to  covi'r  their 
trouhle  in  mnkinR  the  .■(ales.  They  were  aUoweil,  in 
addition,  a  yearly  sum  of  $7.')  for  tnkiuK  care  of  the 
estate  and  uiakinj;  investments.  It  was  pointed  out 
that  on  the  distribution  of  the  enrpiin  the  trustees 
would  be  entitled  to  a  further  allowance. 

He  Griff  en  (1912), :!  ().  AV.  N.  T,")!),  KM!).  The  estate 
was  $100,000,  coiisistinx  of  cash  on  hand,  life  insurance, 
stocks,  and  household  furnit  ire.  There  "ere  pecun- 
iary legacies  to  fifty-three  persons,  and  six  charities. 
The  assets  were  in  Ontario,  Quebec  and  Manitoba,  and 
the  executors  had  to  adjust  succession  duties  w  ith  each 
Province.  The  Surrogate  .ludge  allowed  $,'!,(KK)  for 
care,  iwins  and  trouble.  On  appeal,  Middleton.  .1., 
thought  1  per  cent,  a  liberal  connnission  and  reduced 
the  commission  to  $1,000.  On  apjienl  to  the  Divisional 
I'ourt  the  judgment  of  the  Surrogate  .ludge  was  re- 
stored. Mulock,  C.J.,  delivering  the  judgment  of  the 
Court  said :    "I  am  unable  to  reach  the  conclusion  that 
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\s  11  Ln-iii'i-al  nilf  an  i-xccutor  should  not  bo  alloweil 
a  coimnissi.in  ou  sums  whi.-li  li."  lias  not  realized,  and 
wliieh  he  is  chargeable  with  in  conse.iuenee  ot_  his 
neitleet  or  other  niiseonduet.  Iliild  v.  Thompson,  1 1  (xr. 
ir,4.  ]5ut  see  Viuii,  v.  Da./fj,  ■^■'  ^r.  542,  where  eoniniis- 
sioii  was  allowed  oil  such  sums. 

AVhere  an  executor  is  a  residuary  leRatee  no  eom- 
mission  should  be  allowed  on  the  share  of  the  resi.liie 
which  he  takes  under  the  residuary  clause  in  the  will. 
llojix'  Home  v.  Leiiis,  4  Out.  R.  18. 

The  coniinissioii  niav  he  aiiportioned  among  the 
executors  according  to  the  work  <lone  and  t'"!?.;;^- 
peuded  l.v  them.  /»  re  Williams  (1902).  4  O.  I..  R.  .)04; 
lie  I'lemiiig.  11  P.  R-  272. 

Where  there  ai'o  two  or  more  executors  or  adminis- 
trators of  ail  estate,  they  are  usually  entitled  only  to 
the  recompense  or  coiumission  payable  to  a  siu^le 
representative.  Phillips  v.  liichanlsoii.  4  .Marsh  (Ky.) 
212 ;  In  re  Aston.  :>  Whart.  ( I'a.  >  -'-S.  And  it  has  been 
held  that  where  one  of  two  exeeiuors  is  not  entitled  to 
a  eommission  because  he  is  a  legatee,  the  other  executor 
is  entitled  to  (Uilv  one-half  of  the  regular  conumssim;. 
Eihr<ir/rs  Snceession.  :!4  La.  Ann.  21();  Lee  v.  Lee.  (> 
(iill&.T.  (Md.)3Hi. 

Where  an  estate  is  administered  by  successive  per- 
sonal representatives,  the  compensation  aUowed  should 
be  apportioned  among  them  according  to  the  services 
ri  adored,  and  the  compensation  of  one  will  not  1)0 
increaseil  because  his  iireilocessors  rocoiveil  no  coin- 
pensaticm  for  their  services.  He  Depew.  lit  X.  ^  .  St. 
•MYl;  Linton's  Sneee.'^sion,  31  T-a.  Ami.  1311. 

Personal  representatives  who  resign  or  are  re- 
moved iiinv  be  allowed  a  sum  commensurate  with  the 
services  tl'iev  have  iierformed,  if  beneficial  to  tlie 
estate.  He  Donnlnss.  fiO  X.  Y.  App.  Div.  M:  but  where 
they  resign  for  their  own  convenience  after  having 
rendered  very  little  service  to  the  estate,  it  was  lield 
they  were  not  entitled  to  any  coiupensati.m.  .  .  re 
llayden,  1  Connoly,  Sui-.  (X.Y.)  4.j4. 
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In  fixiiif;  the  amount  of  compensation  to  be  allotted 
an  exeentor  or  ailniinistrator  the  reasonable  efforts 
made  by  him  to  colleet  worthless  ilebts  sliould  be  taken 
into  eonsiilerntion.  Jahii's  Eslalc.  1  Chest.  (Pa.)  28! ; 
AV.s/f  )■  V.  Li/o,,.  40  W.  Va.  1(!1 . 

■\Vhcrc  a  testator  direeted  that  his  e.Keeutor  .should 
"be handsomely  paid  for  his  serviies,"  it  was  held  that 
oidy  the  usual  eonnnission  woulil  be  allowed  him  unless 
there  bad  been  extraordinary  trouble.  Waddii  v. 
Ildiihiii.i.  4  Leiffb  (Va.)  4.")8.  So  an  agreement  to  pay 
an  exeentor  a  "fair  eonipen.«ation"  is  a  mere  jinmiii^e 
to  |)ay  what  may  be  allowed  bv  the  Court.  Itdllilf  v 
Doris.  ;«  Miss  107. 

What  is  a  projier  eompensation  is  a  niatter  of  opin- 
ion, ami  even  il'.  in  RrantiuR  the  allowanee,  the  Court 
below  niay  have  erred  on  the  side  of  lilM'rality.  that 
alone  is  not  a  suftieient  reason  for  reversins  his  juds;- 
ment.    McPoiiiil/l  v.  Dm-iilsoii.  (I  .\.  R.  .320. 

Part  of  a  testator's  estate  consisted  of  a  dry  soods 
business,  which  was  carried  on  by  his  executors  for 
nearly  a  year  befoi'e  it  was  sold  eii  Mac.  one  exeentor 
doins  practically  all  the  work.  T'pon  passing  the 
accounts  the  Probate  Judjte  allowed  a  eonnnission  of 
4'  -  per  cent,  upon  the  whole  estate  to  the  executor  who 
carried  o'l  the  business,  and  a  commission  of  one-sixth 
per  cent,  to  the  other.  N'o  conuni.ssion  was  allowed 
upon  sales  made  in  carrying  on  the  business.  I'pon 
appeal  the  Court  refused  to  interfere  with  the  .ludRe's 
discreti(m  in  apportioning  the  eonnnission.  Re 
Mniizer,  42  \.  B.  R.  2r)7. 

An  exeentor  was  held  entitled  to  the  ordinary  com- 
mission on  an  estate  wliere  he  exercised  an  effective 
supervision  over  the  bnsiiiess,  althouRh  he  left  the 
details  to  a  clerk.    IhiiVs  Estali-.  S  Pa.  Dist.  H.  8. 

\  Surrogate  Court  on  the  jiassing  of  an  executor's 
accounts  should  not.  nndei'  onlirary  circumstances,  fix 
in  advance  the  compensation  of  an  executor-trustee  for 
the  future  work  t(]  lie  |ierfornie<l  in  gettinf?  in  and 
distribntiiip:  the  nnrealized  part  of  the  estate.  He 
J'allpi-.wii  Eslalc.  24  .Man.  K.  217,  2S  W.  L.  R.  ]77. 
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Am  ailiuinisttntiir  is  iidt  ontitlcd  to  coiiiinissioii  mi 
II  I'liiid  held  l)v  his  iiitcstntc  as  a  trust  liiiid.  lluiiie.s  v. 
Hail,  Kil)  111. !):!. 

All  adiiiinistratdi'  with  the  will  aiiiU'Xcd.  who  under- 
takes the  adiiiiiiistiation  ol'  the  estate  of  the  original 
testator  and  that  of  his  residuary  legatee  ns  one  under 
ail  nKreeineiit  that  he  shall  lie  allowed  a  eertaiii  eom- 
inissioii  uiioii  the  original  estate  in  I'nll  for  his  services 
in  lioth  estates,  is  not  eiititleil  to  an  a(hlitioiial  eom- 
mission  lieeause  a  formal  aeeountiiiK  in  the  estate  of 
the  residuary  lej^atee  is  sulisei|Ueiitly  had.  lie  llamit- 
l,„,'s  Kst,!te.-1\)  N.  S.  R.  24lt. 

rO.xeeutors  were  held  entitlecl  to  eompensation  on 
the  ineiniie  of  the  estate  reeeived  and  paid  ont  by  them 
for  a  reasonalile  time  after  the  death  of  the  testator's 
widow,  at  whieli  time  they  were  direeted  to  distribute 
the  estate,  where  an  iinniedinte  distrilnitioii  would  have 
resulted  in  a  serious  loss,  and  the  retention  of  large 
sums  of  money  liy  the  e.xeeutors  duriiiR  the  time  the 
property  remained  in  their  hands  was  required  for  the 
pavnieiit  of  taxes  and  other  expenses.  Ite  I'rciitise.  27> 
Ai'ip.  Div.  20!).  4>>  X.  Y.  Supi).  :!•"):'.. 

It  lias  been  hehl  that  the  validity  of  an  adniinistra- 
tor's  appointment  eaniiot  he  (piestioned  on  the  aeeount 
inft.  ami  where  he  has  rendered  serviees  as  admini* 
trator  he  is  entitled  to  his  expenses  and  eompensation 
Ctinoll  V.  Uiinlies. .")  Redf.  Sur.  (X.V.)  :!37.  Xor  will 
the  fact  that  the  will  under  which  an  ex.<iitor  i«  ap 
pointed  and  acts  is  afterwards  found  iinali'l.  deprive 
him  of  his  rislit  to  compensation  for  service*  remlered 
in  flood  faith.  ( 'niii-<t(ick  v.  Ilaiihimr.  Kcc,  Sic.  ■<  Conn. 
L'."4. 

Personal  representativ.-s  have  no  ri/ht  to  apiiro 

priate  as.sets  of  the  estate  lor  pay nt  of  ti.'ir  ri^ht 

to  commissions  until  an  allowance'  is  made  liy  the 
Court;  hut  the>  are  eiitilled  to  retain  in  their  hands 
a  sufficient  I'niid  to  I'ovcr  a  reasonable  conifoissioii  to 
he  awarded  on  a  seltleineiit  of  their  accounts.  He 
/■'»)-»;,~~.S(;  \,  Y.  Apji.  Div.  fKl;  Whirl  II  liiiht  v.  Wlieel- 
iiiifilil.  2  Kedt.  Sur.  (N.Y  1  •'JM. 
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All  cxwutoi'  xviis  iiistnictcil  in  (he  will  to  rent  a 
Ciii'iii  li(.|(iii«ins  t(i  the  estate,  ami  it  was  lield  lie  was 
not  entitled  to  eonipeiisatioii  for  serviees  iierfdrnied 
ill  inanajfiii);  the  I'anii  liimseir.  lUntnlvfs  Aiiimil  1 
\Vnlk.  (Pa.)  77.  "       ' 

The  indelitediiess  oC  an  insolvent  e.\eeiit(ir  or 
admiiiistratoi-  to  the  estate  eonstitntes  as.sets  of  the 
estate  and  will  lie  applied  in  diseliaifre  of  aiiv  eoinpeii- 
sntioii  allowed  him.  Frecmnii  v.  FrccHK.'ii,  4 
(X.Y.)  211.  Ill  le  Diicie.  Wliituhei-  v.  Dm- 
2  Cli.  480. 

The  eoiiipen.«ati(ni  to  whieli  an  (■\eeiitor  or  admin- 
istrator is  entitled  is  treated  by  tlu'  Court  as  a  lien  or 
eharKC  upon  the  e.^tati'.  and  the  cestui  (pw  bust,  or  his 
assiKii.  eaiinot  e(.iiipel  a  eoiiveyanee  or  transfer  of  the 
trust   property   without   first   .satisfviiiK  the   trustee's 

just  deinandM.      Tli iipeii.»atioii    is    in    the 

category  as  any  other  expenses  incurred  hv  him. 
As-'iriiiici'  (if  Sriillniiil  y,  W,,!!.,.,-,  24  (i,-.  2!t.'!. 

Where  an  estate  was  insolvent  the  Court  held  that 
the  executor  wt,,  <.ntitled  to  liis  allowance  for  coiiipen- 
satmii  in  i)referei)f...  to  all  the  creditors.  It  is  allowed 
for  his  services.  snA  is  therefore  p«rf  of  the  exjieiises 
incurred  in  a.lniinistcrins  tile  estale.  anil,  as  such,  is 
ow  .^  the  piimary  diaries  before  pavment  of  debts. 
Hiirn'iH  V.  I'ntli-i.'iiii.  11  (;r.  10,"). 

.■\ii((  nu  *-xeiMitor  is  entitled  to  retain  Ids  compeii- 
.sation  from  fiwn'  to  tifiK'  out  of  monevs  received,  with- 
out waitins  for  tli<.  c.,Mipl.-le,n  of  iii^  trust  duties 
Hennu  v.  Mnffiii,  7  I'.  |{.  4;('f  But  where  he  <loes  not 
retain  his  compensation  from  time  to  time  he  is  not 
entitled  to  interest  o,i  sums  which  he  inif;ht 
deducted,     //.   Moiiiii  h:stiite.:'»V.\..^.->\:i. 

\  solicitor  executor  is  not  entitled  to  profit  costs 
the  estate  proves  insolvent,  even  thouith  the  will  con 
tains  the  usual  clause  einiiowi'rinu  liini  to  charRe  for 
work  done,  hi  n-  ]yiiiU'  (!S!)S),  i  Cli.  2(17.  2  Ch.  217, 
See  further  under  ■•Solicitor  Triistei'." 
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f'i;.\iTi(E  '>s  AriiiT. 

Till'  a(■^■mlllt^<  (if  a  tru^l"-"'  may  l«'  passoilbol'Drc  tlio 
.ImijT''  "f  a  Snn-djtat"'  Court  of  a  omiiity  in  which  m 
tini'tw  or  a  i-ci-trnslw  is  rcsidpiit,  or  in  whicli  any  part 
of  thi'  trust  estate  is  situated:  hut  in  the  ease  of  a 
trustee  under  a  will  the  aeccmnts  must  hi'  passed  in  the 
Sorro(;ate  Ciuirt  from  wliieh  proliate  was  granteil, 
Sw.  iJ.  The  Trustee  Aet. 

( )ne  of  two  executors  nmy  he  caMed  upon  to  pass  his 
necounts  at  the  instance  of  a  co-executor  who  is  also 
a  residuary  legatei'.  I'diil  v.  Si'lthinril.  2  Add.Ecc. 
L!:'>7.  And  there  seems  to  lie  no  reason  why  one  of  two 
or  more  executors  might  not  sulimit  his  own  dealings 
with  the  estate  for  approval,  independently  of  the 
other  or  others.     Cidiiiiiifitdii  v.  (nuniiifitdii   (IPOli, 

:.'0.  T>.  R.  p.  51  (i. 

Con.  Rule  417  provides  as  follows:  "Where  an 
account  is  to  lie  taken,  the  accounting  party,  unless  the 
Master  otherwise  directs,  shall  liring  in  the  .same  in 
debit  and  credit  form,  verilied  by  aflidavit.  The  items 
on  each  siili-  of  the  account  shall  he  nunihered  con- 
secutively, and  the  accminl  shall  he  referred  to  by  the 
aflidavit  as  an  exhihil.  and  shall  not  he  annexed 
thereto." 

15v  Surrogate  Rule  V.)  (a).  Con.  Rule  417  is  apidic- 
ahle  to  the  auditing  of  an  e;;:'cutor's  and  admin- 
istrator's account  in  the  Surrogate  Court.  The 
vouchers  for  dislmrsenuMits  should  he  numbered  to 
correspond  with  the  items  of  disbursements.  In  some 
counties  the  practice  is  to  deposit  the  vmu-hers  with 
the  Registrar  when  tiling  the  [letitiou  and  accinmts,  to 
enable  tie  parties  interested  in  '  he  estate  to  examine 
them.  Tins  appears  to  be  the  practice  in  the  .Master's 
Office  in  F.ngland  in  administration  actions,  but  is  not 
geniiallv  follow.'il  in  ( tntario.    No  doubt  the  Surrogate 
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.Iiulso  has  authority  to  ohUt  thciii  to  be  so  ilcpositwl 
in  any  case  whorr  rcciiiirod. 

T'"'  a( lint  of  iciiMpts  shoiilil  shew  the  nniiics  of 

the  paitii's  liorii  wlioni  rcc.Mvcd :  on  what  account  ic- 
ccivpd  witli  sufficient  ilotnil  to  iiiiikc  ondi  item  cxiihiii- 
atory;  and  tlic  iinioniit  rcci'ivcd.     The  dislinrscniiMit 

ni'count  shonhl  >lic\v  to  whom  tl oncy  was  pai<l:  on 

what  nccoiiiit  paid,  with  sufficient  detail  to  niake  lii" 

item  oxphinatory:  and  the  amount  paid.    The  i\i lints 

shonhl  shew  the  actual  date  of  receipt  and  iiaymcnt. 

Where  ilnrinj;  the  administnitiou  of  the  estate 
tlicre  have  lieen  investments  ina<le  In  the  trustees  roi 
inortw-HU'es  (o-  (illi,.r  securities,  such  iiivestniehls  .;i,,,il.i 
not  a|)pe,Mr  as  dislpiirsenienls,  hut  llie  income  from 
these  iinestments  -houhl  appear  as  receipts.  It  i> 
always  advisalile  to  l.ave  such  investments  appear  in  a 
■separate  a<'count.  This  enahles  the  ('(Uirt  to  trace  the 
ailiinnistrati(m  of  the  assets,  and  to  fix  the  allowance  to 
the  trustees  for  their  care,  pains  and  trouble  in  admin 
isterinjr  the  estate. 

Where,  by  the  terms  of  the  will,  or  trust  deed,  the  in- 
come of  the  estate  is  ])ayable  s]iecitically.  thi>  receipts 
on  income  acc-.unt  should  be  shewn  apart  from  the 
receipts  on  cai  ,tal  account.  The  better  practice  is  to 
prepare  a  separate  account  shewinj;  the  re<'eipts  and 
disbursements  on  incimie  account. 

With  the  accounts  must  be  tiled  the  petition  of  the 
t.u.stee.  This  should  shew  all  the  facts  eniitliuK  the 
petiticnier  to  an  audit  of  the  accounts.     It  should  shew. 

by  schedule,  or  otherwise,  all  tl state  nndisposeil  of 

or  unadministenMl,  anil  the  reasons  why  it  has  not  licpn 
administered.  It  should  Kive  Ihe  name'- and  resid.Mic-i^s 
of  ail  the  persons  interested  in  the  estate,  distimruish- 
ius;  between  adults  and  infants.  If  there  are  infants 
their  res|iective  as'es  slnuild  be  shewn,  if  possible,  ft,- 
l.oiHirll.  (1  Terr,  L,  I},  4(17.  If  there  are  more  (M-tition- 
ers  than  cnie  it  does  not  .seem  essential  that  all  should 
.join  in  the  affidavit  verifyiuf;  the  pi'tilion,  hut  it  is  a 
prudent  practice  to  have  them  all  vi'rify  the  petition 
where  possible'.     .\    form    of    pi.titi..n    and    affida 
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ail(>i)ti'(l  liv  the  writer  will  Iw  t'diiiid  in  the  appciKliN, 
The  nflidiivit  is  iriddrsi'd  nil  tlic  pctitidii. 

Till"  jictitioii,  aiTiiiiiilK  and  aiipniiitnicnt  slioiild  lie 
prnpiTly  indorsed  and  eiililli'd.  'I'liey  sliould  shew  tlie 
name  niid  address  of  tlie  sniiiiliir  pnisoeiltin^;  the 
audit.  The  carelessness  (if  many  sidieitnrs  in  this 
respeet  iiivit'  s  a  disalhiwanee  of  their  '-nsts. 

The  appointment  to  pass  the  aceoiiiits  should  lie 
serve<l  on  all  parties  iiit(*rested  in  the  estate.  The 
audit  is  hiii  .in^  only  on  jiarties  who  are  notified  of  the 
proeeediii);s.  See.  71.  Surriifrate  Cnnrts  .\et.  Wln'ie 
an  infant  or  person  of  unsdiind  mind  is  interested  a 
copy  of  the  appi>iiitment  may  he  served  on  the  offieial 
^'uai'diaii.  except  in  the  ease  of  a  |ierson  eoiifiiied  in 
a  rrcivineial  liospital  for  the  insane,  when  sneh  notiee 
shall  he  served  on  the  liis|ieetor  of  I'risoiis  and  I'uhlie 
Charities      //), 

Leiratees.  whose  lefraiies  have  heeii  paiii  in  full, 
are  iiol  ueees.sary  parties.  Hr  (iii/feii.'.l  ().  \V.  X.  7.")!l. 
Where  property  i-  ln>ipieathed  to  ime  in  trust  for 
other>,  the  trustee  is  regarded  at  law  as  the  legatee, 
and  his  ci'shfi^i  if}tt'  Inist  are  not  ne<'es.sary  parties  to 
lie  served,    llmtiit  \,  Tiifkcr,  IS  Ala.  L'T. 

liule  1()  of  the  Rules  and  Regulations  of  UTtli  May, 
1!II4.  for  eiiiryiiift  into  elTeet  The  Sueeessiou  I>iity 
.\ct.  reipiires  that  in  eases  where  security  has  been 
siveii  for  the  payment  of  succession  duty,  notice  of  any 
a|ipointiiient  for  the  passing  of  the  accounts  of  the 
(xecutor  or  administrator,  shall  he  served  on  the 
solicitor  to  the  Treasury,  toj?ether  with  a  copy  of  the 
accounts,  and  tlie  affidavit  verifying,  seven  clear  days 
liefore  the  audit  of  such  accounts. 

The  (Ifficial  Cuardian  and  Inspector  of  Prisons  and 
I'ulilic  t'harities,  always  reciuire  a  copy  of  the  accounts, 
and  it  is  usual  for  tic  appointment  to  contain  a  direc- 
tion that  a  copy  lie  served. 

Persons  interested  in  the  estate  residing  within 
Ontario  are  entitled  to  not  less  than  seven  days' 
notice  of  the  audit,  and  if  resident  out  of  Ontario  shall 
he  entitled  to  such  notice  as  the  .ludfie  shall  direct. 
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fSeo.  71  (4)  Sur.  Ct».  Act.  "Not  less  tlinii  m.v.mi  .Invv' 
iioticf,"  means  seven  clear  dnvs.  Satinmil  Iii.ie  (■„ 
V.  Kgleson,  2'J  (ir.  40(i. 

Where  interested  parties  reside  cut  .if  Ontnrin  tlie 
usual  direction  for  service  is  bv  registered  letter  The 
time  allowed  for  service  should  lie  sufficient  to  eiialile 
the  parties  so  served  ample  time  to  he  represented  on 
the  audit,  and  will  depemi  on  the  localitv.  A  person 
residinj;  m  Hritisli  Columbia  should  Imvenot  less  tlinii 
twenty  days,  while  ten  days  niiRht  he  ample  for  a  per- 
son re.siilinff  in  Montreal.  Where  there  are  several 
parties  to  be  served  in  ditfereiit  parts  of  Ontario  the 
iippointnient  may  provide  for  service  liv  registered 
letter  unless  some  good  reason  is  shewn.  For  instance 
a  residuary  legatee  should,  if  nl  all  possihle,  he  served' 
personally.  S.,  if  the  estate  is  laixe,  and  the  accounts 
voluminous  or  intricate,  the  iiileiesled  parties  siioiild 
he  serveil  personally. 

As  to  surchaixiiiK  and  falsifving  accounts,  m^c 
ante.  Chapter  I[. 

Kiiiienre  on  Audit. 

A  suh|xeiia  may  properly  be  issued  to  compel  th.^ 
attendance  of   a    witness   on   an   audit.     //«»„„,„   , 
Mctiiie,  17  1'.  R.  ,-)(j7. 

Where  a  particular  purt  of  the  estate  cannot  lie 
traced,  an  application  to  charge  the  personal  repre- 
sentative with  it  cannot  he  entertained  unless  it  can 
he  proved  that  it  was  received  bv  him.  SInittlrirniil, 
V.  liristn.  \2  \\.  R.  41). 

An  e.\ecutor  or  .idininistrnloi-  must  account  for 
all  the  property  of  the  decea.sed  which  has  come  i„to 
his  hands  wherever  fouinl  or  hv  whatever  means 
collected:  and  the  inventory  of  fh,.  estate  .■onstitutes 
the  basis  or  starting  point  f,„-  su.  h  .-icc.nntin.' 
■lumisuii  V.  Il(,,,fi,iml  to  I'ick  (.Mass.)  77-  Dnice.^  v' 
Houston.  \)  .Mass.  ;i;)7;  FMirs  A,,;jei,l.  (W  N.  ||.  r,.  An' 
iincntory  is  not.  however,  conclusive  as  to  the  asset-- 
lor  which  an  <.xe<-iit»r  or  administrator  's  accountable 
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Imt  lie  iimv  Im'  (MiiiipclliKl  til  a uiit  lor  assets  not  in- 
ventoried or  eredited  by  liini.  /•'icW  v.  Ililchcnck,  14 
I'ick.  4tl.").  It  is  "lily  as  to  property  wliieli  an  exeeutor 
or  adiniiiistiator  isCiititli'il  to  receive  in  his  represen- 
tative eaiiaeity  that  an  aeeount  should  lii-  taken,  and 
if  he  receives  money  or  property  to  whieli  lie  is  not 
entitled  in  liis  representative  eapaeity  he  eaiinot  be 
retpiired  t»-  loeount  therefor.  In  re  Sniilter,  105 
N.  V,  .'il4:  <;  mI.wh'.s  Apix'dl.ti  I'n.  St.  .'ido. 

The  -ii;:   rivits  of  the  executors  or  a(lniinistrator.s 

vi'rifyiiii,    he  ai mils,   and    tlie    iiroduetion    of  the 

viiucliers,  is  jiiimu  facie  evidence  t.)  warrant  the  .ludge 
in  passiii),'  the  accounts,  and  where  voluminous 
accounts  have  been  pas-ed  the  pointiiiK  imt  of  one  or 
two  objectionable  items  was  held  insufficient  to  re-open 
the  aei'ount.    Ill  le  ( •iinii,  17  P.  R.  •'iTO,  2')  A.  R.  2G7. 

Should  any  item  occur  which  cannot,  at  the  mo- 
ment, be  satisfactorily  explaine<l,  or  the  voucher  for  it 
liroduced,  it  is  marked  as  a  ipieried  item  for  further 
inipiiry;  mid  if  the  acnmntiiiK'  party  does  not  aftor- 
wardsattend  and  support  the  ipieried  items,  or  obtain 
further  time  to  ilo  so.  sncli  items  will  be  disallowed. 
Dan.  Chy.  Pr.  f.tb.  ed.  lO.")!. 

In  taking  the  aecount.s  the  .liidKe  may  direct  that 
till'  books  of  account  in  which  the  accounts  reqxiirod 
to  be  taken  have  lieen  kept,  or  any  of  them,  be  taken 
as  iiiiiiKi  liiiie  e\  idence  of  the  truth  of  the  matters 
therein  contam.-l.  Con.  Rule41S.  Where  the  evidence 
jirodnced  to  cliarKC  an  accountiiiR  party  consists  of 
entries  in  books  kept  by  the  party  hiin.self,  the  party 
has  a  riRlit  to  make  use  <.f  entries  in  tti"  same  books  in 
support  111'  his  puvnieiits.  DnKlmi  v.  KnrI  of  Ojlnnl, 
1  Va\.  Ca.  All.  10.  The  books  must  1»-  adoptoi  alio- 
jtetber  or  rejected  in  toll).  Killfe  \.  Siieii'l.  2  M-ll. 
?!):!.  Sci  when  an  account  fiirnishe.1  liy  a  party  lirfore 
action  instituted,  is  produced  to  charjie  liiin  inth  the 
items  on  the  debit  sitle.  he  is  entitled  to  resot  to  the 
credit  side  in  sujiport  of  his  items  of  <lisbu^seInent^. 
lioardman  v.  Jackxoii.  2  15.  &  B.  386. 

Every  sum  of  $S.OO  -md  under  is  allowed  without 
a  voucher  upon  the  oatV.  of  the  executor.    Eierard  v. 
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Uiineii.  J  Cli.  Ci.  ^4!!;  Imt  his  .mtli  jmisl  l„.  |,„Mtiv,. 
nii.l  iKit  on  li,.li,.r  ,„ily.  U„hl,isoH  v.  Ciimmiiu/,  L'  Atk 
410:  1111,1  it  Hdulil  swiu  thiit  the  n-Kiopiti'' of  s[i,.|i 
itiMi.s  sliouM  Ji,>|  ,.xnH.(l  .■)!4()0  ill  niiKiiirit.  H,;ni,'irs 
M.  ().  S(i,  If  r,.c(.||)ts  Ml-  vimrli,.!-*  Ii«v,>  liwi,  |„st,  or 
iu-.-i,liMitnlly  il,.stri,y,.,|,  s,.<-,in,lnrv  iv  iili'iiiv  will  1,,.  |,.t 
111,     Ih. 

On  a  liill  tn  siircliiirK,.  ,iii,l  (ah\\\  ,„,  „cliiiiiiisli;i- 
lor  ^  l„iiiii.i-  si.tticiiii.nl,  vi.iiihi.i-f  lliat  imiuI,!  ii„t  1,,. 
PhmIucoiI.  were  pn.suin.Ml  to  linvi.  oxi.st,.,!.  after  a  lonir 
liipsi"  (It  tun,..    f(,nii>hrll  v.  White.  14  \V.  \'a.  \^2. 

•Vla.i-,.  an  ,.x,.,-,itor  who  lia,l  pai,l  out  nioiu.y  on 
("•.■oiint    ol   ,.x|„.ns,.s    of    a,lniiiii.stralioii    pi-o,|i„:„s  a 

V",i,;h,.,-  sln-ttiiiK  th,.  natnrc  of  tho  .lislmrs ,.|it.  aii,l 

stating   «,.ts  wliicli,  if  t,u,..  sh,.w  (h,.  sani,.  to  havo  Iwii 

"'"'"'""''I''  ""<!  I <'-'<»»i-y  Tor  til,.  Kooil  of  tl„.  ,..stat<.   a 

presumption  is  faise,!  in  favour  of  ,|„.  eoinTtin.ss 'of 
the  .-hai-K,.  whu'li  must  ho  .ipposeil  l.v  affirmative  ovi- 
ileiiee  "ii  the  part  of  on,.  ..onti.stiiiR  th,.  ,.laim  for 
credit,    lie  While.  1.")  N.  V.  St.  720. 

Hut  iiotliiiiK  will  ]i,.  allow-,.,!  in  the  a,.,.ount  ,„i,l,.r 
Ihi.  name  ol  genera!  expeii.ses;  th,.  parti,-uhirs  must  he 
iifrntion..,!.  So  also,  where  a  |.arty  ,liseliaixes  him- 
«'lt    up,m  his  oath,  of  sums  ui„ler  sfS.  he  must  Rive 

particulars  ol  the  pn,vin,.iit.  to  w n  pai.l.  for  what 

piirpos,..  and  when  pai,l.     Dan.  Ch.  I'r.  I(),-,:i. 

\Vh,.re  th,.  ac,.,niiit  is  of  lon^  stamlinfr  it  .se,.nis  that 
h,.  Court  will  .s„ni,.tiines  permit  the  accountiiic  ,,artv 
to  diseliai-Ke  Ininseif,  upon  oath,  l,v  ,,.asoii  of  the  loss 
"  v,mch,.rs.  Thus  where  th,.  account  in  ,|Uestio,i  was 
ol  tweiit.y  years'  stall,lin,,^  i,  was  or,|,.r,.,l  .hat  the 
d.'lendant  slMuiM  |,i„ve  his  account  hv  his  own  oath, 
sn  tar  as  he  coiiM  not  prove  it  hy  hooks  or  ,.an,.ell,.,| 
l".>"ds.  /  ,..„/„„  V.  dree,,.  I  (^h.  Rep.  I4f>;  ami  a  similar 
'iMvctioii  was  Kiv,.n  where  the  account  was  of  fourteen 
.vears  staii.liiiK-.  Ilolslcim  v.  liireis.  I  Ch  Ca  I-)?- 
/»)■«,')■  V.  Tff, ■«,.,/,,-,  |j,>av.  .■)!,-).  '       ■     ■    ' 

In  a  suit  to  administer  tlie  estate  of  a  testator  wlio 
ha,l  ,lu.,l  ,1,  .Jamaica  in  1S2,-).  an  .account  was  ,lirected 
.U'aiiisl  .lie  surviviiif!:  executor  and  the  representative! 
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of  a  (Icwnsi'il  cxocutiir.  In  tnkiiiK  tin'  nccmmt  (in 
18o7)  tlio  hooks  of  nccoinit,  which  witc  provt'd  to  hnvc 
hcon  rcconlcil  in  the  .liiinnicn  Court,  wcri'  nllii  vcd  to 
Im"  tnki'n  iik  /ji i«i«  I'dcii'  cvich'nrc  of  the  nmltiTS  therein 
eontained,  under  l.'i  k  Ifi  Vie.  eh.  Hti,  whieh  wnn  niniilnr 
to  our  Hnh'  418.  Slciiilil  v.  I.nir.wii.  :\  K.  &  .1.  L'iiJ. 
112  K.  R.  Km. 

.\  tectntor  died  in  1H;!4  nnd  hia  trustee  keiit  I  he 
trust  aeeounts  ojien  to  he  inspected  hy  the  cexliii.i  t/io' 
hast,  who  all  lived  together  nnd  in  connnuniention. 
In  18.').')  im  examination  of  the  hooks  was  made  on  he- 
half  of  two  of  them.  Tlie  t'ourt  allowed  the  hooks  to 
he  taken  ns  /;i/wrt  fiicie  evidence  of  the  accounts  up 
to  the  time  of  that  examination.  Haiika  v.  Cniiiiriiilil, 
17  W.  K.  417. 

Books  of  account,  kept  hy  n  trustee  and  her  njient, 
were  tendered  as  evidence  of  dishursenients  made  cm 
hehnlf  of  the  trust  estate.  As  the  trustee  could  not 
produce  strict  vouchers  the  chief  clerk  admitted  the 
hooks  as  eviilence,  and  a  motion  to  vary  the  certificate 
was  refused.    Ciiiikcx  v.  Cookrs,  ',i  X.  R.  !I7. 

The  power  given  to  the  Master  under  Con.  R\de 
418  is  not  to  he  exercised  until  he  is  satisfied  that  tife 
means  of  ohtniniuR  the  ordinary  legal  evidence  has 
heen  suhstantiallv  exhausted.  Kivart  v.  Willinms,  :\ 
Kii.  R.  47(1,  7  I)e(').&  M.  08. 

There  are  many  cases  in  which  the  Court  dirwis 
the  account  to  he  taken  with  the  admission  of  certaiji 
documents,  or  testimonies,  not  having  the  character 
of  legal  evidence.  Thus  where  the  ])arties  have  heen 
permitted.  lOr  a  long  course  of  years,  to  deal  with 
property  .i.<  their  own,  considering  themselves  under 
no  ohiigation  to  keep  accounts  as  if  there  was  any 
adverse  interest,  having  no  reason  to  helieve  the 
property  helonged  to  another,  though  it  would  not 
foUow  that,  heing  unahle  to  give  an  accurate  ncccuint, 
Ihey  should  keep  the  property,  yet  the  .nccount  wduld 
he  directed,  not  according  to  the  strict  course,  hut  in 
such  a  manner  as,  under  all  the  circumstances,  would 
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(4)  A  mutiii.i  I'm-  a  in'W  trial  aHcr  a  liial  liy  jmy 
iiiidcr  section  'JS  sliall  lie  (Icomcil  an  apiicai  and  sliall 
lie  niailo  ti>  a  I)ivisii)iial  ('(lUil. 

(5)  An  aiipi-al  sliall  alsii  lie  Imni  any  (ndcr,  ili'ci 
si()n  1)1-  (li'tcnnination  cil'  a  .IuiIki'  nf  a  Snridfjate  ('i)urt. 
iin  till-  taking  i>\'  a<'ciinnts  in  like  manner  as  rmni  the 
repcirt  (if  a  Mastei-  nniler  a  refei-ence  directed  liy  lii' 
Suiirena'  Coiiit.  anil  the  jii-aetice  and  priieediire,  npiin 
and  in  i-elation  to  the  appeal,  shall  lie  the  same  as  upon 
an  appeal  rroin  such  a  reiKirt. 

((i)  S\ili-sectiiiiis  i;  and  i!  shall  nut  ajiply  tii  the 
appeal  provided  for  hy  suli-sectiun  .'j. 

Immediately  an  order  is  niadi'  removing  a  matter 
Trom  a  Surrogate  Conrt  to  the  Snpreme  Court  it  ceases 
to  he  a  matter  in  tile  Surrogate  Court,  and  an  appeal 
from  the  order  under  this  section  cannot  he  enter- 
tained, Tliereaffer  the  practice  of  the  Supreme  Court 
of  Ontario  is  to  be  followed.  .liisHii  v.  (Idddiriii.  IS 
1'.  R.  174;  Forbes  \:  r„>hfs,  S.)  O.  L.  R.  ]>.  .')22. 

Where  the  Surroj;ate  .Judne  has  no  jurisdiction  to 
adjudicate  u|ion  a  claim,  but  by  consent  of  the  claimant 
and  the  executor  lie  does  ad,jvidicate  thereon,  there  is 
no  appeal  under  this  section,  but  there  may  be  \mder 
The  Arbitration  Act.    He  Graham  (1912).  L'.')  O.  1,.  R. .') 

An  order  was  made  by  the  .fudije  of  a  S\irri>f!:ate 
Court,  requirins  tlie  plaintiffs  in  an  is.sue  directed  to 
be  tried  in  the  Snrroj;ate  Conrt  to  sive  security  in  the 
sum  of  $121).  On  ajipeal  from  this  order  it  was  ursed 
that  as  the  amount  involved  in  the  order  was  less  tlian 
$200,  thei'e  was  no  appeal.  Tlie  Co\irt  held  the  ob.iec- 
tion  was  untenable — that  snb-seetion  2  was  not  in- 
tended to  refer  to  a  sum  of  money  mentioned  in  an 
order  as  security  for  costs,  but  to  property  belonnins  •" 
or  in  question  in  connection  with  the  estate  itself. 
[■■orhes  V.  /-'(.iVicv  (11111).  2.'!  O.  T,.  R.  .^jIS. 

In  lie  Xirhol  (HtOl).  1  O.  L.  R.  21:!.  it  was  held  that 
an  appeal  to  a  Divisional  Ceuil  from  an  order  of  a 
Surrogate  Cimrt  was  not  |)roperly  lodsed  if  security 
had  not  been  siven  and  an  affidavit  of  the  value  of  the 
pro|ierty  atTected  tiled  as  reipiired  by  rule  .17  of  the 
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,,r  tl cilii-c  (if  lilii:;;.    'I'lu'  ii|i|ical  in  this  i-iiM'  is  lu  :i 

.IikIkc  "f  ll"'  I'ikIi  ^'"I'lt  l>ivisii>ii  ill  llic  Wcfkly  Cmirl. 
mill  it  Wdulil  seem  tliiit  iin  appeal  wimlil  lie  Iniiii  liis 
ili'cisiiiiitnllii'  Appellate  Division  iiiiilei- the  .luilieatiire 
Aet.  see.  :.'i;.  unless  |)reelii(leil  liy  .hid.  Act.  sw.  2o  ": 

,,.  lii,-,. 

Cost  of  Audit.  It  is  liy  nii  means  a  matter  iil  I'linrse 
that  the  eiists  iif  takiiij,'  ami  ainlitin^'  the  aeeiinnts  are 
]iai(l  mit  (if  the  estate.  As  a  ,!,'eiieral  rule  the  ecists  ave 
so  paid,  lint  tliey  are  diseretionary  with  the  .Tudf,'e,  and 
it  is  iinpossilile'  to  lay  down  any  rnle  when  the  usiinl 
eonrso  will  lie  departed  from.  In  tlnif/lt  v.  Srnid.  'X't 
L.  T.  fi.')f»,  .Jessel,  M.R..  said;  "  7n  certain  eases  (if  mere 
nesleet  or  refusal  to  furnisli  aeeonuts,  wlieii  the  nes'le.-t 
is  very  ^mss  or  the  refusal  wholly  indefeiisilile,  1  re- 
serve to  mv.seir  tlie  ri.iilit  of  niakin,!,'  the  execntor  or 
trnstee  iiay'tlie  eosts  of  litiKatidii  eausod  liy  his  nejiliv-t 
or  refusal!"  This  was  ai)prov(i(l  of  in  the  recent  ease 
of  III  re.  SVinner.  Cnnpfr  v.  .S'A/Hi/cr  (1904).  1  Cli.  L'S:i. 
AVliero  trustees  had  refused  inforinntioii  and  an 
account  of  the  property  to  the  parties  who  wore  inter- 
ested in  the  estate,  the  trustees  were  ordered  to  pay  the 
costs  of  an  administration  action  up  to  the  hoarinir, 
and  each  partv  liis  own  costs  of  the  sul)ser|iieiit  pro- 
cc(>dinKs.  Taihot  v.  Mdr.-^hliclil  (1808),  L.  E.  Chy. 
App.  <a2:  Kcmi)  v.  liiiiii.  4  (lift'.  348. 

But  the  mere  fact  that  an  oxocntor  iicKlecteil  to 
render  accounts  when  asked,  is  not  of  itself  suPi<'ieiit 
to  make  liim  liable  to  costs.  White  v.  Jaclsoii.  V) 
Beav.  11)1,  S2R.R.  379. 

If  the  costs  have  lioeii  increased  by  the  failuri-  of 
the  executor  to  kee]5  reasonably  accurate  entries  or 
accounts  of  liis  dealing's  with  the  estate,  or  by  inquiries 
into  bis  improper  dealings  with  ami  application  of  the 
trust  estate  and  funds,  these  slanild  be  deducted  from 
his  costs.  Ill  re  lloiiil)eri)er,  10  t).  R.  .'lil ;  ZiniiiieriiiaH 
V.  Wilcox,  3.-)  C.  I..  .).  G88. 

The  Stirrofcate  .Jnilge  is  sometimes  embarrassed  by 
a  number  of  interested  parties,  in  the  same  interest, 
appearins,'  on  the  audit  and  asking  for  costs  mit  ot  the 
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llic  i'>H'cul()i>  iiiL  the  dthi'i'.  In  tlic  prt'Sfiit  case  lis 
ncithci'  Mr.  Iiico's  clients  nor  Mr.  !*avt'y's  clients  oh- 
tiiiin'<l  speciiil  leave  tii  attend  the  |inicei'(linj;s  in 
Clniniliers,  tind  as  I  am  nut  satistied  their  attendances 
were  neces.sai  y,  1  siiall  not  );ive  them  the  costs  ol'  these 
attendances." 

Sec.  7!i  ol' the  Snrrojiale  Conrl  .\ct  |)rovides  that  llie 
IJoaril  oT  t'oniity  .Indies  may  prescribe  a  laritT  of  fees 
and  costs  to  be  taken  by  the  registrars  and  the  officers 
of  the  Snrroiiate  Conrts.  and  to  be  allowcil  to  scdieitors 
and  eoinisel  practising  thei'ein  f))r  duties  an<l  services 
ir  respect  of  proeeedinfjs  in  sncb  Courts,  and  to  wit- 
nesses therein,  and  no  other  I'ees  oi"  costs  than  those  so 
authorized  shall  lie  taken  or  allowed  to  such  registrars, 
oHicei-s.  solicitors,  counsel  and  witnesses,  '['lie  tariff 
of  fees  so  prescribed  will  be  found  in  the  appendix. 

In  He  Morrison,  ll!  ().  \V.  H.  7(17,  the  .S\irro<rale 
.ludjje  himself  taxed  the  costs  of  the  .solicitors  accord- 
ing to  the  tariff,  "except  tliat  I  allowed  certain  items 
not  covered  by  the  taritT,  and  which  undt'r  the  ciri-uni- 
stances  oj'  this  case,  could  rot  have  Ikmui  c()nteniplated 
by  the  tariff,  but  in  respect  to  which  certain  allow- 
ances wi're  ])roperly  made  to  the  so'icitor."  On  appeal, 
Riddell.  .1..  said  :  "  I  <lo  not  (p.avrei  with  the  statement 
of  the  learned  .(ud>;e  that  the  aminints  allowed  are 
reasonable;  but  I  think  that  the  costs  in  the  Surrowte 
('(Mirt  must  be  those  found  in  the  tariff's.  .  .  . 
Not  only  is  there  the  uettative  |irohibitiini  ajtainst  the 
allowance  id'  anytbiiif;  which  is  not  m  the  tariff's,  but 
there  is  the  juisit've  pi'ohibition  in  the  statute.  A  tax- 
ation which  admittedly  contains  "items  not  covered  liy 
the  tariff"  cannot  stand.  The  appeal  upon  this  ground 
must  be  allowed,  and  the  bill  com|daiued  of  referred 
back  to  be  taxed  bv  the  registrar  in  strict  accordance 
with  the  tariff." 

.\  Surro!>-ate  Court  .ludsje  allowed,  by  fiat,  a  counsel 
fee  to  the  executors  of  $ltK).  and  $.')()  to  counsel  for  the 
I  cs!duary  legatee.  On  appeal,  Midilletoti,  .T.,  said  the 
maxinunu  counsel  fee  was  limited  by  the  Rules  and 
cmild  iu)t  be  exceede<l,  foUowiuf;  lie  ilnrriioii,  He, 
Oriffeii,  3  0.  W.  X.  739. 
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till'  iirdcr.  ami  tlic  iicrsmi  |lllyill^'  llic  iiicini'v  in  is  cii 
titled  to  di'cluct  $'>W  dn-  liisCost. 

I''(ir  till'  )iin|iosi'  "f  imyiiiciit  in  iitid  nut  cd'  Cniirt. 
tlio  iirdiT  sliiiiild  stall'  wlion  tlu'  iid'ants  iiitiTi'sti'il  in 
tlic  I'stati'  will  attain  tlicir  niajiirilirs.  See.  I'S,  The 
Tnistpi'  Alt.     Si'i'  Kiiriii  nl'  drdi'i'  in  Appendix. 

A  Snrri)j{ate  Court  lu>s  no  rijjlit  to  tlie  enstody  ol' 
tlie  property  of  an  infant  or  lunatie;  and  the  Judfre  of 
a  Surroi,'ate  (!ourt  lias  no  jiiri.sdiction  to  order  pay- 
ment of  an  infant's  nionev  into  that  Court,  lie  Mnci'r 
(ini;!).2fiO.  T-.  K.  42T. 

1...  a  resident  of  Cliieaj;!!,  died  there,  and  his  widow 
was  appointed  j,'eneral  administratrix  of  his  estate.  V 
small  portion  of  his  I'state  eonsisted  of  persoinility  in 
Ontario,  of  whieli  a  trust  eompany  was  appointed 
administrator.  This  eovipany  administered  the 
Ontario  assets,  and  had  a  halanee  of  •fft'X.  im  hand, 
whieli  was  elainied  liy  the  widow  as  general  ailminis- 
tratrix.  The  Official  (liiardian.  on  behalf  of  the  infant 
heir,  eontended  that  the  moneys  realized  in  r)ntario. 
or  a  portion  of  them,  should  he  paid  into  Conrl. 
Britton,  J.,  held  that  the  passinc;  of  the  accounts  by 
the  Ontario  ndministrator  was  not  the  "passins  of  the 
final  accounts"  referred  to  in  section  oS  (2)  of  The 
Trustee  Act.  Tt  is  in  fact  only  a  collection  by  the 
Ontario  administrator  for  the  home  adminis*  itrix,  to 
eiiaiile  the  latter  to  jiass  the  accounts  and  make  tinal 
distrihutioii.  and  the  older  went  for  payment  to  the 
administratrix,     lie  r.iiir  (HUT)).  :!4  O.  [,'.  R.  2122. 
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CilAI'TKIt  \\\\|. 

Kni:.;ToiA(r.,T     M,M-AKK„i,  |.'i,a,i. 
Most  „r  ,l„.  |,.,.,,un«  in  ,l„.  F.„^U,u  .-as.s  ,l,.»l  vilh 

.'U-t,,.svh,,hav..l,,n,lp,vvi„„s,n,n«,Hi„„s  ,„•„„,, 

;n;y  w,,,™H..Mimt  all  i,,.„s  „r , I,,,  a,,.,,,,,,,, ,,,,,,;;:;;;;, 

:„;,,■:     "■'"■^■■''■f'""«  "'■.■  t,u,.  arnl  that  th..  Imlanc,. 

mpluMl    f,„.  ,h..  payna.nt  nf  .,,.1,  l.alan,-,..     A   1,  tr 

//">'.  n.  K.  42.  saal:  "Wl.a,  is  a„  ammnt  stat.Ml  • 

ill,   ti  „..       Sov  also  f  „,„„  /;„„/,  ,,  A-„„^,^,,  ;.  ,.;,,,.  ,„; 

U  ,,a  ,'r"tl!!"'  !'"'"'"■;'  '"'"'i'""'  '""'"  "  ^•""'''  »'•'•'""" 

St,        •  F        m'"'''w  "  ■''*"^', '    "    ■^''"''"'    "'■'■""■"• 

■<J  "lints  s,.t, Ml  a,r,„i„ts  are  ar<.„„nts  r,.„,l,.,-e,l  l,v  an 

■OS.  up.,,,  til,.,,-  .vloasinK  l,i,„  „|'  his  acronntahilitv'"   , 
;-.  iMi]I  iipprov,.,!  a,„l  a,.,.,,.t ,y  tho  .vw!;!! ',  i! 

'  /  H-^f    (I?     lf'i;;U(M'S.  ' 

TI,o  ,-„lo  in  o<|uity  Ims  ..Iways  I.oon  that  stat,.,l  or 
sott  0,1  a.Tounts  cannot  l,o  opono,!  ov  ,.o,-,wto,l  ,  xm, 
<■"    lio  Kmnncl  of  fnnul  n.istako.  o„.issio,^.  a  '.,1  ',t 

"<!'"■  "'Ivanta,...  an.l  tho  l.nrdon  is  on  the    art  ■    Ik 
■II*:  to  ■,npoa<.h  fho  a,.,.ount  to  provo  tho  ox  st  .n,"  ,,|" 
sjK'l.  fn.n,i,  njistako  „r  the  liko.     Rvo,^  who  ^     ,o 
Ho.non  s  a,-o  shown  to  oxist.  tlio  cnu-ts  will  ,    t  roa,^    • 

iiv  tiirp^^i;:"  r""*  '"■  ^*"*'""''"'  T>rosun,aw;:; ' 

linos  not  affo,.t  tho  whole  transaotion.  th,."  w^  1  o.u- 


-M  KXKCI  Tllim'  Al'CllfNTK. 

\\  line  a mils  hcii'  iiii|ii'ai'lii'(l  llic  iiilc  \\iii«  llmt 

nil  cstiilillsliiiiciit  III'  mil'  liiisliiki'  was  Millirii'iil  In  ihiliii'i' 
till'  Cniiit  III  (tivc  a  iliTi'i'i'  I'lilllliiiK  till'  parly  In  Bur 
I'liaiKr  or  I'lilsi  ,  ail  ai'rnunt.  /,«"/(■>>  v.  Miitisjiil:!. 
I  I).  kV:  War.  .'i.'iT;  Ihiiiis  v.  Siinitiini.  Tniii.  l!l!t; 
Clliiiifi  y.  Krifihlfii  I1H7H).  :i  Ch.  I).  ."i47.  This  |>ni 
I'i'i'ili'il  nil  till'  |iriiiri|ili'  lliiit  ir  all  iiri'iiiiiil  slati'il  nr 
si'ttii'il  In'  prov'i'il  t(i  III'  I'raiiilulciit  tln'M'  is  iioiliiii^  on 
Hliicli  ll  can  slanil;  llii'  Iraiisaclion  ilsi'lf  is  viiiil:  then, 
if  till'  tiaiisai'liiiii  is  \iiicl.  IIhti'  is  no  l|lll■^tio|l  that  can 
ri'iiiaiii  aliout  an  aii'oiiiit  piirlially  si'tlli'ii.  or  si'ltli'.l 
Ml  far  as  error  niav  not  hi'  provi'il.  Allfn-ii  v.  All/nii, 
I  -Mac.  &(!.  p.  !•:!.  S4  II.  H.  L'O. 

In  Vrniiiii  V.  Viiiriliii.  2  .\lk.  11!!,  it  is  saiil  that  "if 
•  iii'ri'  ail'  only  inistaki's  anil  oniissioiis  in  a  slati'il 
ai'i'imnl,  thi'  party  oli.iiK'tin;,'  shall  lie  allowi'il  no  nmri' 
than  to  siiii'harjri'  anil  falsify,  lint  if  it  is  appar.-iit 
to  llii'  Court  that  tlii'ii'  has  liri'ii  framl  ami  imposition, 
tlio  ili'i'ii'i'  must  111'  that  tlii'  wlioli'  shall  lii'  opi'iii'il.  not- 
withstniKliiii.'-  it  was  a  stnti'il  nci'oiiiit  of  twi'nty-thn'c 
years'  staiiiliiijr.  anil  he  who  wa.s  jjiiilty  of  the  framl 
wnsileail." 

In  ('liiiii/irili'hiiiif  V.  Dcrhi'iKiii.i-.  4  Ciaiii'li.  (I'.S.) 
olHi,  Marshall.  ('..I.,  .saiil:  "N'o  praetiee  eoiilil  he  more 
ilaiiRerous  than  that  of  npeiiin);  aeeonnts  wliieli  the 
jiarties  themselves  have  adjusteil.  on  suKjjestioii  sup- 
porteil  liy  iloulitful  or  liy  only  prolialile  testimony.  Hut 
if  palpable  errors  he  .shewn,  errors  wliiili  eanimt  lie 
nii.siiiiilerstiiii(l,  the  settlement  mnst  so  far  lie  i-on- 
sideri'd  as  inaile  upon  an  alisolute  mistake  or  imposi- 
tion, anil  ouKht  not  to  lie  olilij;atory  on  the  injnreil 
party  or  his  representatives,  because  such  items  cannot 
lie  supiHi.seil  to  have  received  his  assent."  The  .same 
principle  is  .stated  liy  Lord  Rede.silale  In  f)ifir  v. 
I'liiiei;  1  Sell.  &  Lef.  W2:  "()iu>  rule  material  to  ob- 
serve in  all  eases  of  account  is.  that  where  there  has 
been  a  settlement  of  accounts,  either  the  account  lias 
been  signed  or  a  security  taken  upon  the  footing  of  the 
account.  ,n  Court  of  erpiity  does  not  oiien  that  trans- 
iictioii  r.iid  throw  it  afiaiii  between  the  parties  as  if  no 
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":'■'',":""■■•"■''""   '""I   liaiM»'.M..I,   mil...,  t vi,|,.,„.,. 

"""•''  '^  •■,'■""' '    •'""'  <l"'>  '-y r,..,.  .■„,.„  I       , 

:•'""•«.•«  in  III..  •,.!!,  ,|„.„,  ,|„.  „.,,.,,„  „„n.«..ti,.  . 

.'.;H;!;r''v  "'■''" ^ iii-.iin«i.iii i  ,„!.,, 

«  .s|M.,,h.,l;  „t|„.,.„,s,.  It   «„l||,|   I ,„v   ,„  „,„    ,|,,„„ 
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•■M'-ij"iisM.i,i,ii,., i,„i,.a .1  h;  n :;: 
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'"i>    II.  ..1 1. II >  ,.,,iis,.,|  |,y  niistiik...  „r  ,.i-n„s  ,.„i,.„,|  |,> 

I'"" •  ""•  <;'-'""ui.  „  ,i«i„  „. ,,. '  ,  ::^  ^ 

''■  ,"l«'    l'"ints   „i,t    ,|,„t    „    |„,s   ,,li,„  int     ,1    ,.    ,  ; 

.m-'-tify  tl,..  (■„„,,  i„„|,„„i„  '  "'  '■'""■  "'II 


•  llc'i-iillllls   \vli..|i.  Ill,, 


„,„;';,';'"'"';,"•'■  i"v,.,.ii^,„i ■  ,i,„    ,,„,,^  . 

;.;.,£;;,;r.;r;;;;:,.™:!,r:;.;;:;™,,;:-- 
r-':t,i:;;:=i,S:;r:,;;:,:;»:.,:;«:;  ::;=::'- 


•li''.v  liail  iiii.l  ,.x,. 


"I'^ti-iilii.ii  iif  jii,.ti,.,.. 
Ill  a  .■.•iiiiiii  liiiiitcil 


cxtclit     III,.    r.ii.li(    ,  !■   .         I  ■  "•iiiiiii  lllnili.i 

-;.;..  ;:,.;'^!, :,;;„■;:;;;-■-;;-:;;:;: ;:>;,,:!;. =.^ 

;     .r;>vr,....,iii.l„,..., ,,,,,,     ,,.„,,,^^.^,;,^,: 
7,.,,./    /.  '       "     "''■'■""    "'"'    Toroiih,    ariirr'l 


•>!)2  KXKrlTollh'  All  IIINTH. 

tIlUt    tlll'SI'   I'lllli'lllxiDII."   Ill'    till'    liallh'll    .lUilui'   IMI'    lull' 

»ii|i|iiii'ti'il  l(y  till'  ixljiiil^'i'il  i'hsi's  til  wliiili  hi'  ii'l'i'i's. 

It  is  I'urtliiM'  fi)  III'  iilii-i'i'M'il  tlmt  till'  SiiniiKiili' 
Cimrld  'if  this  I'lnviiici'  iii'i'  iiiiw  rmiits  iil'  ii'iniil, 
I{,  S.  (I.  I!I14,  I'll.  (i2.  si'i'.  ;!.  mill  thi'i'i'l'iiri'  |kissi'ss  tlii' 

lii'iinil  piiwi'i's  til  ii'vii'w  mill  I'lirri'rt  tlii'ir  nwii  |ii- m'iI 

iti^s  s{iiiki'ii  III"  Iiy  Mr.  .Iiistiri'  I)nl\'  ns  ln'iii^  possi'ssi'il 
Ipy  riiiirts  nl'  roriiril. 

A  siii'inKiiti'  .IiiiIki'  ai-lin;,'  us  tin'  Suri'iiKati'  Ciiir'.. 
Iiiis  iiihi'ii'iit  .iiirisilirliiin  tii  si't  asi'li'  an  ipi'di'i-  wliirli 
III'  lias  lii'i'ii  iiiiliiri'il  ti)  uiaki'  liv  I' rami  nl'  tlii'  ap|>liranl. 
.'iiiil  alsii  111  .  I't  asii'.c  iir  vary  an  nnli'r  wliii'li  In'  lias 

iiiailo  liy  niistaki',  tliiniKli  imt  t rn-it  I'lrms  nunli'  in 

till'  jiiilii'ial  ili'ti'rniiiiatiiiii  liy  liini  nl'  any  i|iii'stiiiii. 
tliu^  it  was  lii'lcl  111'  liail  jiirisiliitinn  tn  varnti'  an  nnli'r 

inaili'  liy  liiinsi'H'  ii|iiin  tin'  tnkini;  nl'  I'Xi'riitnrs'  a nuts 

and  rc-iipi'ii  tin'  arrmints  anil  I'urthi'r  invi'sliiiati'  thi'in 
witlniiil  ri'I'i'rcin'c  tn  tin'  iirilcr  niaili'.  In  ir  Wilson 
unit  Toiiiitlit  (I.  T.  Co,,  ■ininii.  Tin'  arts  nl"  tin'  Siirm- 
jratc  Jiiil^^o  in  jiassin^  tin'  arcounts  nt'  rxi'riitnrs  ari' 
tliosi'  iif  the  riiiirt  anil  nnt  nf  tin'  .IiiiIki'  as  pusoiw 
lU-sifinnUi.    Ih. 

In  till'  last  nii'iitiiini'il  rn.si'  tin'  Snrriii,'ali'  Cinirl 
.TiuIro  had  passed  tin'  I'Xi'ciitnrs'  arcniliits  in  January, 
UK)'),  and  in  PVliniary,  innCi,  tlii'  wifi'  nl'  tin'  tostntnr 
prcsi'iiti'd  to  flip  .ThiIri'  nf  tho  KurroKato  Cniirt  a  poti- 
tinn  alli'^ii'S  that  slip  liad  sinpo  disi'nvpn'd  that  tlin 
I'Xi'Cutnrs  had  l)ouc;lit  mining  stni'k  with  trust  funds 
that  tlipy  had  pharj?pil  intpi'pst  nu  nvprdraw  i  liahmops, 
that  tlipy  hail  sold  t'stnte  ]iropprty  without  (.'onsultiuij 
lii'r,  had  spout  larjip  sums  in  uuiipi'i'ssary  and  pxpou- 
si\i'  liti^atinn,  otc,  and  aski'd  to  havp  thp  orili'r  \  a- 
I'ati'd  and  tlip  ai'counts  ri'  oppuod.  It  will  Iip  initii'pd 
that  upithor  fraud  or  uiistakp  was  I'harfe-pil,  and  founscl 
for  thp  pptitionpr  arsupd  that  tho  Surro>':ato  .ludtfo  Imd 
jiowor  to  opon  tho  afcmiiils  ou  such  alloR.itions  "othpi- 
wiso  tho  potitiouor  would  havo  had  to  hrin;;  au  aotiou 
in  thp  [lifrh  Court  with  tho  onus  on  lior  to  priivo  inis- 
tako  or  fraud."  Thp  Suri'o^^atp  .Fud.ijo  did  rp-opon 
ti|i  thp  aopounts  to  a  limited  oxtput  and  n  Divisional 
Cniirt  lipid  ho  had  .iurisdiction  to  do  so. 
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S,.,-li„n7|   ,|,,,rTI„.S„n„^r„l,.  r ,,  .,„,  „,,. 

"I  "«H:-"\\|,,.n.,,,,vv,.,.,i(ur.„,l,,,in,.tn,t,,,-.  ,,■,,.,,... 

M>.   .1.     M,  II,,.  |,,.,,|,,.,- NMrnu,,,,.  ,■,,,.,•(  an  ,, „„,  ,„ 

In.-  .Ii'iIi  IK'S  ttill,  ll„.  ,..»t»l,..  ,111,1  il„.  .Iii.lu,.  |„is  ,„ 

i"-"v.'|i  th.T..,,!'.  i„  «i,„i i„  ,,„,,,  ii- 1„.  i, : ,;;' 

•|n,.nll.v  ,..,|uin.,|  l„  ,,,■,      l„.  a,T,Hii,t.  i„  ,|„.  S,,,,,-,.,,,.. 
mut.  sn,.|,  „,,,„.„v„|,  ..x,.,.,„  s„  r„,. „.  ,„iM»k,.  ,„■  ln.,„l 

""  ""'  "'  '"■  I"'"' Iiiii;.  Ck,.,!  l„.r„r,.  ll„.  S„n„L',.l,. 

;'"'«'••"'■"''   »-i'"-'"--n,.n.M.„„.,|,|,„,,.,„,^     I 
n|...ii  ovcTv  ,„„.  ,.|„i„iiiw  ,in,l..r  siH,  |„.™,n." 

It  is  „„ly  >„„„,„  „,i,,„|< ■r,„,„lissl„.«„.,„„| 

";;'"/";.';,  ""^"'^ ■'•'■■■"^iissi„.«„.  u,.,,  ,h..i,i,„iin.- 

1  •,■!  „l  III,.  „|,|„,„al  IS  t,il;,.|i  „w„y:  .mhI  I|„.  |,i, „.„. 

t  I,.  «,■.,.., It  sli„„, II,,,,,,,     ,,1  „,,s„„.st„, ■,.,„„,,.  IV 

t  anyt  iinir  «lu,.|,.  ,Ay\us  t„  t>ai„l  „|.  niistak...  ha.l  ii„i 

Im'c.i  rlmWMl  ,„■   1,„,1   |„ „||„„,„|    ,„   ,1 

.Hln;mst„u,,,.,,,.,,,,,|i,,,,    /„  ,.  HV/.,,,    .,.,•/■„,„./,; 
''.  /.'  "..  l.iO.  I..  K.  |,.  (ilii. 

Th,.  ,iii,l«:ni,.,it  in  tlic  last  n.,.nti ,1    .,s,.  „•««  tl„. 

ntfrniatli  „r  th..  sa.n,.  ,.as,.  v,;mvU;\  in  Kl  ()    I     17 

-'/"■"...ml  M,.n.,|i,|,.  (M..  sai.i:  "It  is  „nn,.,.,.s;arv  1,: 

.1..  mnin,.  ,vlH.tl„.,..  if  fl,is  ,.x,.,.|,ti„n  t„  tlio  I \ 

natun.  „f  t  ,,.  a,.,.„„nts  lia,l  „„t  iLi,  ,.„„t„i,„.,,  ; 

he  treatpd  as  a  jiwlffmont  or  ,loHsi„n  o(  tlir  Si,rn,Lral,. 
rourt.  upon  til,.  ,.as..  ,na.l,.  by  tl„.  a|,p,.llnnt,  n    to    I  . 

1  at  tiR.  ,  ,.«,„nts  ,v,.,.,.  „„.„n.,.,.t  sh,.  w„i,l,|  i|,i,|,., 

0  hav..  tlio  „,.,.o„„ts  taken  ,/,-  „.,.„,  ,„„.  ,„  „,       ,''', 
..  li  0,  .  I  do  n„t  tl„„k  she  ,v„„l,l  I,„  .,,„i,|,„,  ',„  „, 

speds  m  «-ln,.|,  ,t  ,s  sli..tt„  that  tliov  aro  inoor.-,.,.. 

1  Ik;  pr.nnpl,.  appli,.al.l,.  to  tlio  „poni„„  of  an  Z^^,-y 
stat,.<I  „,.,.,,„„t.    an,l    the    ..,„,  J,,„,.,„^.s         ",  .         , 

^'-•'•-nn,    l,,.,n^  op,.n,.,l,  ,1,,  ,,ot,  T  tliink.  appi     t  ,  :. 
:u™,n,t  tak,.„  l,y  th..    Court    in  tli,.    preso  , „•   ,      , i,; 


r  if 
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parties  vvheic  tlic  persons  to  wlioiii  tlio  accountiiiK  is 
l.ciiiK  made  arc  lirou^lit  lii'forc  tlio  Court  tor  thi-  pur- 
pose of  eiiahliii);  them  to  challenKe.  it'  they  will,  the 
correctness  of  the  account." 

The  etfect  of  this  section  is  not  to  al>ri<l(;e  the  in 
licrent  jurisdiction  or  power  of  a  Surrogate  .ludRe  to 
re-open  accounts  upon  which  he  has  already  passed. 
It  would  seem,  however,  to  limit  the  jurisdiction  of  the 
Su])renie  ("ourt  to  re-o|)en  such  accounts  "except  so 
far  as  mistake  or  fraud  is  shewn."  What  is  meant  by 
the  words  "if  he  is  subsequently  requived  to  pass  his 
iiccounts  in  the  Suprenn"  Court;'"  Does  this  limit  the 
iij;ht  to  re-open  the  accounts  where,  an  audit  hein:; 
had,  an  administration  order  is  subsequently  made  and 
a  reference  ordered?  Tn  Shaw  v.  Tnckaheriji  (1913). 
i'9  0.  li.  R.  4!K).  the  auh-  beneficiary,  alle^riuK  that  one  ol 
the  executor.!  had  himself  become  the  real  purchaser 
of  a  part  of  th»  trust  estate  at  an  niulervalue.  brouKhl 
nn  independent  action  in  the  Supreme  Court  and  suc- 
ceeded, and  a  reference  was  directed  as  to  profits  and 
rents.  It  is  not  easy  to  .«ee  bow,  in  that  case,  the 
action  could  havi'  been  framed  .so  as  to  o|)eu  up  matters 
decided  on  the  audit  without  asking  for  a  new  account, 
either  in  form  or  substance.  But  is  this  what  is  meant 
by  "pass  his  accounts,"  in  section  71  (1) !  On  p.  498 
Riddell,  .1.,  s|M'akinK  of  the  defence  afforded  by  this 
section,  says:  "The  defence  under  the  statute  may 
stand  or  fall  with  the  main  defence — if  there  was  im 
mistake  or  fraud  in  the  defendant  asserting  that  the 
land  had  been  properly  sold,  realizing  $2,i!{K)  only,  it 
may  be  that  the  statute  applies." 

In  refusins:  to  open  up  items  of  an  account  which 
have  been  a(l.iudicated  upon  the  statute  srives  eti'ect  U\ 
the  old  maxim  of  law:  yemo  debet  hit  rejriiri  pro  )iiia 
el  enilem  raiixa."  If  an  action  be  brought  and  the 
merits  of  the  question  be  discussed  between  the  parties 
and  a  final  judgment  obtained  by  either,  the  parties 
are  concluded  and  cannot  canvass  the  same  in  another 
a<'tion. 

A  judgment  obtaine<l  by  fraud  could  always  be  set 
aside  by  means  of  an  action  analoffcms  to  the  former 
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A  mistake  Pxi.st.s  ^vllpre  a  persoi,  ,„,,  .1  ''  "•''  ' 
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lias  not  tlioiiftlit  tluit  one  tliiiiK  was  in  cxisteiict', 
wlu'i'cas  suiiiethinj^  ('If*t'  was  in  (.'xistoiice.  J  slu)ul(l  sa>" 
that  incro  i'orpt't  I'lilnpss  is  not  mistake  at  all  in  ordin- 
ary lanj^najto.  I  cannot  find  any  decision  in  Courts 
of  Ettuity  wliicli  has  eve?-  stated  that  mere  for^ett'nl- 
ness  is  mistake  against  which  o(|iiity  will  relieve." 

It  wonid  ajijieai'  that  these  remarks  wore  not  con- 
cnrred  in  by  Ijopes  and  Kay,  L..I.T.,  the  other  members 
of  the  Conrt,  and  in  Itooil  iif  Ai-oliin  v.  iliidxiininii 
(190!)),  1  Ch.  I).  47(i,  Kve,  J.,  after  quotinR  the  abovi' 
citation,  said:  "With  the  greatest  possible  res|)ect  to 
Lord  Esher,  I  do  not  quite  follow  that.  It  seems  to  me 
that  when  a  person  has  forgotten  the  existence  of  a 
pre-existing  fact,  and  assinnes  that  such  fact  did  not 
oxist,  he  is  labonring  under  a  niLstako,  and  he  acts  on 
the  footing  that  the  fact  did  not  pre-exist;  and.  ventur- 
ing to  criticize  the  language  of  Lord  Esher,  I  should 
have  thought  that  a  man  nuikes  a  mistake  in  forgetting 
an  existing  fact  quite  as  much  as  he  does  in  assuming 
a  state  of  things  to  exist  which  does  not  in  fact  exist.'' 
See  also  KelU)  v.  Solari,  9  M.  &  W.  ,i4,  CO  R.  K.  G(i(); 
Baker  v.  Conrai/e  (1910),  1  K.  B.  p.  Go. 

Relief  will  not  be  granted  on  the  ground  of  mistake 
if  the  mistake  is  one  of  law  as  distinguished  from  one 
of  fact.  Tile  distinction  between  mistakes  of  law  and 
niisti.kes  of  fact  has  never  been  clearly  defined  by  tlie 
courts,  but  it  may  be  taken  that  to  exclude  the  right  to 
relief  the  mistake  must  be  one  of  general  law,  such,  for 
example,  as  the  legal  interpretation  of  a  contract. 
Wilding  v.  Sanderson  (1897),  2  Ch.  .'534. 

Thus  the  above  rule  does  not  apply  to  ignorance  of 
a  private  right,  although  the  private  right  is  the  result 
of  a  matter  of  law,  or  depends  iipon  rules  of  law  ap- 
plied to  tlie  construction  of  legal  instruments ;  nor  does 
it  apply  to  ignorance  of  a  right  which  depends  uiion 
c|uestions  of  mixed  law  and  fact,  and  a  statement  of 
fact  which  involves  a  conclusion  of  law  is  still  a  state 
ment  of  fact  and  not  a  statement  of  law,  while  mistake 
as  to  the  law  of  a  foreign  country  which  is  clearly,  in 
one  sense,  a  mistake  of  law,  is  held  in  this  country  to 
be  a  mistake  of  fact.    21  Halsbury,  4. 


K,.PKCT  OP  ArmT-M.STAK.  OR  „,,.„.  o.-,7 

t'laud.  ill  (li(>  seiiso  of  n  rn„^t    e  t.     • 
intake,,  of  „„„t„r";  ;^:;,,::';^™«:;™;--  aJvan,a.e 

»"™.'"H«-  i«  tak,.M  or  a        ,;,  "   '    .-'"'•''.a..  ui„l„o 

t"  .-lu.at  aiiyoM,.  is  .^il"  ^^n  f  ''  T''  *''"'  '^  "-' 
p.«-  implies  a  Milfi,  «:  '  ,  "1  ;■"■'''•  '"''•<•""'  i"  all 
l»-  a"of(„.,  is  solicit  ,,.,''"  '"'>■'•'''■■  »•'''•'■'■- 
i»''m.ital,lo,n«„,  ,f  ':;''  •^!''^'-"':''-  I'y  ill'^'al  ,„■ 
Fraud,  1.  ■   ''  "  '''"f  '"■  '«  "'titlo.1  to.     K,,,,-  o„ 

nncl  nu„.h  niis.lii "r  Z  n  Tol  ■""'  "■"'■""•^"  "■•""- 
't.nso,vlH.n-.i,,.«aliv''a;d"  l::;,Vf ''''"''•*•■'' ''>• 
»Pl)i-opriatc   (.\on>s;i„;,«       ,r       ,  *"''     "'■<'  "'^  I'oallv 

'".-.  :i  of  Tiio  iiasto  a,  si  '  t  ;:r"'  '■'•''""''" 

f'l"'«-  moiv  tliai,  inor,.  ini.tak,   ,;  1        '""""'  ■'"""'- 

tlu.  In>l,pst  ,]u,li,.ia|  autlio  -it      i,  V'  "  '""'  '"'^'  "^ 

"ithout;  alt  oiiH,  it  ir,,nf  ■ '  A  "»P«'''l'aWo  fro,,, 
Court  was  ;;  is";t  t  T"  '"'  "',-^'""  *''«'  ""' 
mislwl."    I.,,rd  Color  IT  ;-.  T    "'''■""  •''■■'t  'f'"-  ^v.Mo 

<-ipIo  lias  uefofb.o„-;:iHeT  ,"':''"■<■''  "'«*  tho  p.-i,,. 

>'-.....Hti,a.,itJJ-;i-:~;^v^a,,d 


i 


2.JH  EXKCCTons'  ACCtll'.NTS. 

To  sot  asiilo  a  .jiKlfiiuciit  of  f'raml  it  is  not  xufticiciit 
for  tlie  plaintiff  to  allcjtP  fraud.  It  is  tlic  duty  of  tlic 
Court  to  ri'ui'iM'  such  cvidcuei',  pro  and  con,  as  is 
uintcrinl  to  the  (|Ucstion  whether  there  really  has  heen. 
since  the  former  juilKnient.  a  new  discovery  of  some- 
tliins;  material  to  disturh  the  former  judRment,  and  tlie 
plaintiff  nuist  shew  a  reasonahle  possihility  of  the 
alleged  fraud  heiuf;  estahlished,  a  mere  general  alleira- 
tion  of  fraud,  without  ])articulars,  cannot  a\'ail. 
lUisucll  V.  I'ottls.  (i   R.    1()7;   Uirch  v.  Hitch    (VMl). 

V.  Kio,  i:;s. 

"It  is  not  too  nnich  to  require  any  one  who  intends 
to  charfie  another  with  fraud  ...  to  take  the 
respousihilitv  of  niakinfi  that  charRe  in  plain  terms." 
Cildirell  V.  'CmUsUiitt  I'loir  Co.  (lillii),  :iO  ().  I,.  R. 
|i.  -li'^-l.  citing  Low  V.  (liifliric  (1!I0>I).  A.  C.  278.  ami 
nnilcmicli  V.  /h/;/;.s  (lili:!)-  2<»  ().  I,.  If.  hi'r,  and  the 
person  making  the  charge  is  confined  to  the  particular 
fraud  charged.  Meilailf  v.  Oxlinita  Laiidi  anil  Inifsl- 
iiieiil.-.-  (1!)14).  ■')  ().  AV.  X.  7!)T;  iVnshhiini  v.  Wrinlil. 
sii/)!!!.  There  must  be  a  distinct  and  positive  issue 
presented  hy  the  party  spekinK  to  set  aside  a  judRmeut 
for  fraud.  It  is  not  sufficient  for  the  plaintiff  to  say 
to  the  defendant  "You  obtained  that  .judgment  by 
fraud."  lie  nuist  state  in  what  the  fraud  consisteil. 
"You  bribed  the  witnesses,  you  bribed  my  solicitor, 
you  bribed  my  counsel,  you  committed  some  fraud  or 
other  of  that  kind,  and  I  ask  to  have  the  judRinent  set 
aside  (m  the  ground  of  fraud."  Per  James,  L.J.,  Fhirer 
V.  Lh/iil  (1877).  ()  Ch.  I),  p.  :i()2.  And  see  WaUhtflfmil 
v.  ilidnal  Socielii, .')  A.  C.  fiS.').  7(11. 

In  lirnnle  v.  Lord  Mn/istov.  2  I),  .f.  &  S.  :!7:!,  Kill 
R.  R.  I.'i4,  a  conii)roniise  was  grounded  on  the  supposed 
insufficiency  of  real  estate  to  pay  certain  leRacies.  It 
appeared  tliat  at  the  time  of  the  inc,  ry  as  to  the  com- 
promise beiuR  for  the  benefit  of  one  of  the  legatees,  an 
infant,  a  document  relative  to  the  valuation  of  the 
estate  rendering  it  doubtful  whether  the  valuation, 
which  throughout  the  inquiry  was  treated  as  correct, 
was  not  based  oi!  erroneous  principles,  so  as  to  give  an 
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h'l'd.    Kcp.    it.'i;  Sniili'!!  v. 
:.\V;/,  ()8  I'll.  St.  412. 


Iiiilenha\i<ili  v.  ISniiics,  1-t 
Smilcil.Hi)  Mo.  44:  /h  ic  .1/r 

ir  a  ^'imnlinu  buys  up  tlii'  iiicuiubniiici's  ii))on  uii 
infant '.«  liinils  for  Ipxs  tlinn  tlio  nniouiit  dui'.  it  i.«  I'rnud 
if  )»>  clinrKc  tlic  cstnto  miirc  tlinn  lie  nctiinlly  i>ni(l. 

Ileiili'ii  V. 2  Cli.  C'a.  24.').    So  a  guardian  .'<ottliii,i; 

accoimts  as  soon  as  iiit'ntits  ('imic  of  aRC,  and  ictnin- 
iiiK  a  Kratiiity,  was  set  aside.  Oldham  v.  Unnd,  1  Vi's. 
2.')1).  Sec  also  Il'i/c/i  v.  P(tckhi<iti)n.  .'!  Hro.  1'.  C.  4(i. 
And  a  .solicitor  doalinf?  with  an  infant  is  Rovcrni'd  In- 
the  sanio  principles  which  applv  to  a  )?nnrdian  anil  his 
ward.    Itcvell  v.  Ihiiirii.  1  S.  &  S.  Ml.  24  R.  R.  21i). 

In  some  of  the  cases  it  seems  to  have  been  assumed 
th.-it  mere  ])er.jnry  or  falsification  of  evidence  does  not 
amount  to  that  frau<l  which  is  sufficient  to  set  aside  a 
judRnient.  Vhitrer  v.  IJai/rl.  10  Cli.  D.  327;  linxtcr  v. 
']V(t<l.'<irorHi.  liT  1,.  .T.  Q.  I?. ItOI ;  Wondiuff  v.  MrLfiiiiaii, 
14  A.  H.  242.  In  Kerr  on  Fraud  it  is  said:  "To  set 
aside  a  ,iudj>;ment  on  the  ground  of  fraud,  actual  posi- 
tive fraud  umst  be  shewn.  There  must  be  on  the  part 
of  the  person  char,a;eable  with  it  the  iiiabt-t  aiiitmi-t.  the 
main  nieiiK  jiuttinjs  it.self  in  motion,  and  act' "v,  in  order 
to  like  an  undue  advantage  for  the  jmrpn  of  actually 
and  knowingly  connnittinf;  a  fraud.  The  fraud  nnist 
lie  a  fraud  which  can  be  explained  and  defined  upon 
the  face  of  the  judgment.  Here  irregularity,  or  even 
jierjury,  is  not  the  kind  of  fraud  which  will  authorize 
the  Court  lo    "t  aside  a  jndf?ment  ":  p.  .'!()."). 

But  the  better  opinion  would  seem  to  be  that  if 
the  perjury  was  that  of  the  party  to  the  action  who 
obtained  tlie  .iudsnuMit,  or  of  a  witness  on  behalf  of 
such  party,  made  with  the  knowledge  of  the  party,  such 
per.jury  anioinits  to  fraud. 

In  Ahoaloff  v.  Oppenheimer,  10  Q.  B.  1).  29.5,  in  ai' 
action  in  a  foreign  Court,  a  claim  was  nmde  for  the 
value  of  certain  goods.  The  plaintiff  in  that  action 
knowingly  misrepresented  to  the  Court  that  the  goods 
were  not  then  in  his  possession.  This  was  held  to  he 
fraud. 
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JiidKc  witliout  nllcKiiiK  t'raiiil  or  inistnki>.  the  uctiiiii 
will  be  stnyi'd  ns  frivolous  tiiiil  vexatious,  and  an  nl)us(' 
of  tile  process  of  the  I'ourt.  In  the  exeieisi'  of  its  ilis- 
eietion  the  Court  nniy  allow  the  aetion  to  jiroi'eed  upon 
•  securitv  for  costs  hein^  (fiven.  SiiilHi  v.  ('larkfiiii 
(liKU),  7  0.  L.  R.  mi 

An  executor  duly  passed  his  accounts  before  the 
proper  Surrogate  Court  .TudRe  in  the  presence  of  the 
solicitor  for  the  plaintiff,  a  beneficiary.  Subsequently 
the  plaintiff  brought  an  action  in  the  IliRli  Court,  and 
without  any  pleadiuKS  bein)?  delivered,  an  or(ier  was 
made,  by  consent,  for  the  removal  of  the  executor  and 
the  appointment  of  a  trust  company  in  his  place,  and 
for  the  passing  of  the  accounts,  adopting  the  couunon 
form  of  the  order  for  such  purposes.  It  was  held  that, 
on  the  taking  of  the  aecimnts  In  the  Master's  office  the 
accounts  taken  and  passed  by  the  Surrogate  Court 
.Judge  were  under  section  "i,  no  mistake  or  fraud  being 
shewn,  binding  on  the  plaintiff,  for  notwithstanding 
such  consent  the  judgment  must  be  construed  as  if 
made  in  iiuitum,  and  the  usual  rules  of  law  and  pro- 
ce<lure,  statutory  and  otherwise,  applied  thereto. 
Gibson  V.  Gardner  (1907),  i:!  <).  ],.  R.  521. 


CHAPTER  XXXVn. 


The  Rksidi-e. 
Section  ."iS  of  The  Trustee  Act  provides  as  follows : 

(1)  AVhere  a  person  dies  having  by  will  ap- 
])ointed  an  executor,  such  executor,  in  respect  of 
any  residue  not  expressly  disposed  of.  shall  be 
deeni"d  to  be  a  trnstee  for  the  person,  if  any,  who 
would  be  entitled  to  the  estate  under  The  Devolu- 
tion of  Estates  Act  in  case  of  an  intestacy,  unless 
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iiiUHt  in  tlio  Inst  placi'  pay  iivor  tlip  suipluK  or  rl■^ill«(' 
of  tlio  pprsoiml  I'stnic  to  tlio  rcsidiinry  IcKiitoc,  if  uny 
siicli  !)('  niimiimti'd.  'I'lic  rcsidiinry  IcRntci'  lins  a  ri«lit 
til  insist  tlint  Oil'  I'xcrutnr,  liofori'  the  I'nil  of  tin-  first 
year  after  tlii'  ti'slator's  dvatli.  slinll.  if  possible,  enn- 
vert  all  the  assets  into  iimney  and  pay  the  fnnernl  and 
testamentary  expenses,  ilelits  and  le^aeies,  anil  hand 
live:  the  clear  rcsidnc  ti>  the  residunry  le)talcc.  Wifilit- 
vii-l.-  V.  I.fiiil.  (i  II.  I..  ('.  ',;iT,  KIS  11.  H.  70.  A  residunry 
legatee  is  entitled  to  whatever  may  fall  into  the  rcsidm> 
after  the  makiiiK  of  the  will  hy  lapse,  invalid  disposi- 
tion, or  other  ai'cident.  or  hy  aeipiireinent  siil)sei|uent 
to  the  date  of  the  «  ill. 

The  distrilintion  of  the  residue  of  intestate  estates 
is  soverned  hy  sei-tions  Jl),  ?>{)  and  HI  of  The  Devolution 
of  Kstntes  Act.  which  are  as  follows: — 

I2il.— (I)  The  real  anil  personal  projierty 
whether  separate  or  otherwise,  of  a  married 
woman  in  respect  of  which  she  dies  intestate,  shall 
he  distributed  as  follows:  One-third  to  her  hus- 
hnnil  it  she  leaves  issue,  and  one-half  if  she  leaves 
no  issue,  anil  subject  thereto  shall  dovolve  as  if 
her  husband  had  predeceased  her. 

(2)  A  husband,  who,  if  this  Act  had  not  been 
pnssed,  would  be  entitled  to  all  interest  as  tenant 
by  the  curtesy  in  real  property  of  his  wife,  may 
by  deed  or  instrument  in  writing  executed,  anil 
nttested  by  at  lea,st  one  witness,  and  delivered  to 
the  personal  representative,  if  any.  or  if  there  be 
none,  deposited  in  the  office  of  the  Surrogate 
Clerk  at  Toronto,  within  six  mouths  after  hi.s 
wife's  death,  elect  to  take  such  interest  in  the  real 
and  personal  property  of  his  wife  as  he  would 
have  taken  if  this  Aet  b.id  not  been  passeil,  in 
which  case  the  husbnnd's  interest  therein  shall 
be  ascertained  in  all  respects  as  if  this  Act  had 
not  been  passed,  and  he  shall  be  entitled  to  no 
further  interest  thereunder. 

30,  Except  as  in  this  Act  is  otherwise  provided 
the  personal  property  of  a  person  dying  intestate 
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til  piTHiiiiiil  I'Htiilc',  nri-  111  ri'«iilnt<'  tlii-  iliHtrilmlimi  cif 
Inii'l.  Till'  finiiii'  I'diiipri'lii'iiKivr  i-limmo  liml  \m'u  iiiiuli' 
ill  iiiniiv  III'  till'  AiinlriilnKiiiii  t'nlmiii'K  lirfuri'  this,  ami 
till'  ri'Kiilt  of  ciii'li  li'ificlntiiiii  linil  hi'i'ii  riiiislnii'il  to  thi' 
pffoct  nliovo  iiiilicnicil  l)v  tlii'  Privy  I'miiiril  in  II'ch/- 
i(»»7/i  V.  Hiimiilini).  ISHli.  II  A.  C.  i;i!». 

Til  till'  ilidtrilmtidii  iiihIit  thin  Act  nl'  llii'  ii'iil  ami 
porHDiinl  pmiMTty  iif  an  inti'Htnti',  hrnthiTH  nml  xisti'iM 
iif  thi'  hnlfliliioil  Bhaic  i'i|iinlly  with  thnm'  nf  tlu'  whiili' 
blood.  In  re  HVir/ii.'!  (I!H),1),  (i  t).  I;.  R.  (iWI.  Ami 
when'  thi'  next  of  kin  -vcri'  louKinn,  noiiii'  of  wlioiii 
won-  tho  childri'ii  of  thi-  int<>»tnti''!<  fnthi'r's  lialf 
brolhor,  anil  ono  of  wlioin  was  tlip  niwo  Iwith  of  liin 
fatlior  anil  niothiT,  it  wa»  hi'lil  that  all  tlif  I'ousiiis  took 
ifpiallv— that  tliosi'  of  tlip  iloublt'  lilooil  took  no  iiiori" 
than  the  iitlipr».    Iif  Ailam.'<  (IJHW),  (>  O.  I,.  R.  <in7. 

J.  M.  iliPil  inti'Htati'.  Hit  fathi'r  anil  inotlii'i-  worn 
lioth  ili'nil  anil  hiT  ni'ari'st  ii'lativps  wito  chililicn  of 
fhi'  father's  sister,  ami  rfranilchililren  of  the  inotlier's 
hrotliersanil  sisters.  Kali'onhriiljfe.  C"..I.:  "I  am  of  the 
opinion  tliat  there  is  no  representation  of  eollnterals  of 
this  rla.'*s,  and  that  the  two  ilaiiRhters  of  the  ileeeased 
sister  of  the  intestate's  father  take  all  to  the  exelnsion 
of  the  grandchildren  of  the  deceased  brothers  and 
sisters  of  the  intestate's  mother."  Re  MrKarhirn 
(I'M)')).  10  0. 1-.  R.40!). 

An  intestate  Icf.  nepliews  and  nieces,  and  children 
of  a  nephew  who  priileeeased  the  intestate.  It  was 
held  that  the  provision  in  The  Statute  of  Distributions 
(now  in  section  :!0  of  The  Devolution  of  Flstates  Act) 
that  "there  shall  be  no  representation  admitted  nmonR 
collaterals  after  brother's  and  sister's  chihlreii."  ex- 
cluded the  children  of  the  dis-ea.-<i'(l  nepliew.  Cinirllicr 
y.Caiillirii.t  ().  R.  rJ8. 

Where  brothers  and  sisters  ir  ■  entitled  to  share  on 

an  intestacy,  the  cliildrell  of  a  d nsed  brother  or 

sister  are  entitled  to  share  jirr  .ttirpoi.  Wfilki't  v. 
Alien,  24  A.  R.  ■VM>,  overruling  He  ('nlijtihoun.  2(1  (>.  R. 
104. 
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a  case  witliin  tlie  section,  the  widow  is  entitled  to  the 

$1.(HX)  out  of  the  estate  in  Ontario,  uotwitastanding 
tliat  slie  receives  other  hcnefits  under  tlie  laws  of  an- 
other country  out  of  lier  ImsbandV  estate  in  tliat 
country.    Siitchdr  v.  Iirou-)i,  *JI)  0.  R.  o7(). 

Tlie  following  table  shews  how  the  estate  jf  an 
intestate,  dying  since  1st  July,  1886.  is  distribntabU^  :— 


If  the  intestatt'  die  leav- 
ing: 

Wife  only. 


Wife  and  child  or  rhlidren. 


No  wife  or  child. 

Child,  children  or  their  re- 
presentatives. 

Children  by  two  wives. 

No  child,  children  or  their 
representatives. 

Child  and  grandchildren 
of  deceased  child. 

Husband  only. 

Husband  and  child  or 
children. 

Father  and  mother. 

Father,  mother,  brother 
and  sister. 

Mother  and  brother  and 
sister. 

Wife,  mother,  brothers. 
Bisters  and  nephews  or 
nieces. 


Wife  and  father. 


His  personal  representatives  take 
as  follows; 

$1,000  under  sec.  12  as  above.  Of 
the  residue  one-halt  to  wife  and  one- 
half  to  next  of  kin  in  equal  degree  to 
the  intestate,  or  their  legal  represen- 
tatives: or  if  no  nt'xt  of  kin  to  the 
Crown. 

One-third  to  wife,  residue  to  child 
or  children;  if  children  dead  then  to 
their  legal  representatives,  i.e.,  their 
lineal  descendants  per  atirprs.  Pr 
Natt,  supra. 

Ail  to  next  of  kin  and  their  legal 
representatives  prr  stirprs. 

All  to  such  child  or  children,  or  to 
their  representatives  per  fitirpes. 
Kqually  to  all. 

All  to  next  of  kin  In  equal  degree 
to  intestat* 

Half  to  child,  and  half  to  grand- 
children who  take  prr  stirpes. 

Half  to  him  and  half  as  if  he  had 
predeceased  h'd  wife. 

One-third  to  husband  and  two-thirds 
to  child  or  children. 
Kqually  to  both. 
Equally  to  all. 

Equally  to  all. 

$1,000  to  wife,  one-half  of  balance 
to  wife,  and  residue  to  mother,  bro- 
thers, sisters,  nephews  and  nieces — 
the  nephews  and  nieces  taking  per 
slirprs. 

11,000  to  wife  and  residue  to  wife 
and  father  equally. 
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Wife,  mother,  nephews 
and  nieces. 

Wife,  brothers,  sisters  and 
niother. 

Mother  only. 
Wife  and  mother. 

Brother  or  sister  of  whole 
hlood  and  brother  or  sister 
of  half  blood. 

Posthumous  child  and 
niother. 

Posthumous  child  and 
child  born  In  lifetime  of 
intestate. 

Father's  father  and  moth- 
er's mother. 

I'ncle's  or  aunt's  children, 
and  brother's  or  sister's 
grandchildren. 

Grandmother,  uncle  or 
aunt. 

Two  aunts,  nephews  and 
niece. 

Uncle  and  deceased's 
uncle's  child. 

I'ncle  by  mother's  side 
and  deceased  uncles  or 
aunt's  child. 

N'ephew  by  brotlier  and 
nephew  by  half  sister. 

Brothers  or  sister.?  and 
nephews  or  nieces. 

Xephews  by  deceased  bro- 
ther and  nephews  by  de- 
ceased's sister. 

-N'ephews  and  nieces,  and 
children  of  deceased  nephew. 

Brother  and  grandfather. 

Brother's  grandson  and 
sister's  son. 

Brother  and  wife. 

Wife,  mother  and  brother. 


■2m 


II.TOO  to  wife.  One-half  of  residue 
10  wife,  one-fourth  to  mother,  and 
one-fourth  to  nephews  and  niece, 

",000  to  wife.  Half  of  residue  to 
»lte  <»ec.  30),  and  one-half  to  bro- 
thers, sisters  and  mother  equally 

The  whole. 

II.OOU  to  wife  and  the  residue 
etiualiy  to  both. 

Ktiually. 

i.'iually, 
Kqtially. 

Kqiiaiiy. 
Killially. 

All  to  grandmotlier. 
Eciually. 
All  to  uncle. 
All  to  uncle. 

Kqually  iirr  ^ijjtita. 

Equally.  The  nephews  or  nieces 
take  per  ,/„■„,■.,.  Walker  v.  Allan 
8Ul>rti. 

Equally  j)rf  rfJttiid. 


Ail  to  nephews  and  nieces.    Crow- 
ther  V.  Cathra,  Huiim. 
All  to  brother. 
All  to  sister's  son. 

$1,000  to  wife— residue  equally. 
»1.000  to  wlfi^resldue  equally. 
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Wife,  mother  and  children 
of  deceased  hrothers. 

Wife,  brother  and  children 
of  deceased  brother. 

Brother  and  children  of  a 
deceased  brother. 

Grandfather  and  brother. 

GrandchlHren  of  deceased 
brothers  of  Intestate'.s 
nioiher,  and  children  of  de- 
(.iisi'd  sister  of  inifstate': 
father. 


«l,(Ml(i  to  wife  and  one-half  of  resi- 
due; one-follrt^  of  residue  to  mother 
and  one-fourth  to  children  pvr  aliriivs. 

Sl.OOU  to  wife  and  residue  divided 
one-half  to  wife,  one-fourth  to  brother 
and  one-fourth  to  children  prr  stirpps. 

One-half  to  brother  and  onehalf  to 
children  p'T  stirprs. 

All  to  brother. 

All  to  children.  Itr  MrEuihnii. 
siipni. 


\\'  one  of  tlu'  residuary  loy:at('('s  lias  n'ccivfMl  only 
ids  sliai'c.  the  sulisc'(|ii<'nt  wastin.i;  ol'  the  assots  l)y  tlio 
oxi'ciitors  wil!  not  (-'-..itk'  the  otlior  rt'sitluary  Icj^atocs 
to  call  upon  liiin  to  retund.  The  case,  liowover,  \? 
inaterially  alicrcd  if  the  oxocutor  lias  dissipated  a  por- 
tion of  the  assots  lud'oro  any  rosiduary  Icjjatcos  call 
ii|KUi  him  to  account;  and  it  would  sccni  that  the  rulo 
ouifht  to  1)0  that  what  is  availahlo  at  that  tiino  should 
ho  (Mpially  divisildo  amnnji:  tho  whole  uf  tho  rcsi<luary 
lojiatoos,  i.e.,  an  o<iual  distrihutiou  sliould  ho  inado  of 
tho  estate  as  it  stood  at  the  time  of  the  payment  to  the 
residnarv  legatees.  Pi'fcr.sou  v.  Pcii'rsan,  \,.  R.  W  K([. 
Ill;  McMiUaii  v.  McMiihui,  2i  Cr.  :?(J9.  Feinrick  v. 
CUirle,  (>  L.  T.  X.  S.  ~i\)?u  is  not  adverse  to  this  view. 
In  that  case  there  were  several  pecuniary  lej^acies. 
s(nne  ahsolutely.  others  to  tenants  for  life  with  re- 
mainders over — the  assets  were  suflfieiont  for  all.  The 
executors  paid  the  absolute  legacies  and  dopositnl  a 
sum  of  money  in  a  bank,  awaiting  an  investment.  The 
hank  failed,  and  tho  exe<'utors  were  not  held  respon- 
sible, nor  the  paid  lo;j:atoes  btmiid  to  refund.  The 
payment  to  them,  when  made,  was  rijrhtfiil. 

Tn  r/fnn-  v.  LpuIs,  27  A.  R.  242.  the  executors  made 
efiforts  to  discovor  the  whereabouts  of  certain  persons 
entitled  to  sliaro  in  the  residue,  and  failinjj  to  discover 
tho.«o  persons,  tliey  distributed  the  I'osiduo  anions  tlie 
others.  The  Court  helil  tliat  the  ex(K-utors  had  not 
niado  reasonable  efforts  to  discover  the  loifatees.  and 
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sialyl  ,„  tlit.  resKi.u.  must  rofund  f,,,  ti,e  l,o,„.tit  „r 
t  M.  ,K.,.s„„s  whoso  ,.)ai,„s  wor,.  i«„„ro,l.    So..  1„"  o  o 

oMtlar."  ''?'*•  '•'  '•■  '"  «■  ^--  "•'"-  «i''''"'        .' 
.-t.ito  «l„.,o   a  i)r„,,oi-   advoi-tisomoiit    for    cro-litor. 

■•""'"""■'■'^"I'adbo, „lv  p„l,lisluMl 

Annuitios  «iv..n  l,y  tlio  will  aro  payahlo  „ut  „f  tho 

A  fuiul  ,li,-o,.fo,l  to  1,0  sot  apart  („  answor  „nlinarv 
■ .  nnmt.os  ,s  vosi.h.o  so  far  as  not  m,„iro.l:  s        ,t 

L'l; )!.  T.  sii,-,  ""  ••"'""'''■>"*•  f'l'i'^'  V.  r;/w,.. 

Any  fnn,l  luoroly  ro,p,iro,l  to  answor  ,.ontin.'<.iit 

a  nnt.os  ,s  ,„  tho  n,oa„ti,„o  troato.l  as  r,.si,U„        ^  ,! 

til.'  lito-tonanl  of  resi.luo  is  ontitlo.I  (o  tho  i„„„olil. 

'■..■OHM.  of  a  fund  sot  apart  to  answor  rom-s  ,  n  r    H    . 

«o.it  logaoios.    Allln,se,>  v.  WhilM.  4  E,,.  2K, 

Mhoro  tho  intcrost  of  a  lo"aov  is  .';,.„,.f,„i  ,     i 
;u-n„u,at«,  l.oyon.l  tho  period    Hlowo,   "•'««(  ^ 
morost  aofru,n«  aftor  that  poriod  on  l.oth  io. '^  -  ■  n  1 

[.""  "  ];/""■''•"■  '  Sim.  427.  40  R.  R.  170-  O'V™ 
^■I.iicai.  2  Koon  31.^,  5.1  R.  R.  70.  '" 

Tn  Willi,,     .  y,  ]I,.u,lln,i,l.  4  tiiflf.  .50.-,,  141  R  R  ■]()<, 

noss  1,  N ',  r,  *  '■'  '■"'"'"''  "''^  ■•"'  in'k-mnitx-  against 
S  re  Tho' ';,';'  7-^'"r\"^  ""■■OKi.'torod  n'inin,! 
•  iiares.  iho  Court  rotu.sod  the  olnini.  Init  ronuirod  tho 
.-Klnary   .o,„toos    to    undertake    to    ans^l^rl,!!:;: 

A  gift  of  residue  ti,  an  ovocntni-  t.i  ,..,„i  1     1  • 
carry  in,.,  ofi^ot  tho  purpos;;:^    ^^,^1 
'"'"  amhenofieial  interest  in  the  residue  and  in"  rinsio 
evKlenee  of    „,entio„  to  bonotit  the  ox'e      '  "  . 

a-J-Mss,  ,  0.  Tl„n:  V.  Fe.k.s,  2  11.  &  M.  232  44  R  R 
..■.,  In  Ilarn.,,,,  v.  //„,,,•„,„,  o  jf.  &  jf,  2:!7  144  R  R 
!•?..  It  was  hold  the  o..eoutors  took  henefioia  I 
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AVliPip  the  rosiiluc  lias  liceii  diicc  asci'itaiiicd  it 
slimilil  Ik-  (listiil)iit('<l,  or,  if  tlie  provisions  of  tlic  will 
so  rp(iuirp,  invpstcd.  If  this  is  not  d  hip  and  ono  pxciu- 
tor  allows  the  otlipr  to  rptain  the  B-eertainpd  residue 
in  his  hands  and  lie  bpconips  insolvent,  both  are  liable 
as  for  a  breaeh  of  trust.  Lincoln  v.  M'liiiht,  4  Beav. 
427,  M  R.  R.  132. 

A  residuary  disposition  of  all  the  residue  of  au 
•\statp  po.'isistinK  of  nioupy,  promissory  notes,  vehi'U'S 
and  iuiplp.'uents.  was  held  to  earry  land,  a  devise  of 
■whieh  had  lnpse<l,  notwithstjindins  a  gift  to  another 
of  all  real  and  pprsonni  pstatp.  He  Fnni'U  (lOOfi),  12 
0.  L.  R.  .')8n. 

AVIipi-p  land  is  devised  for  life,  a  residuary  devise 
of  all  the  real  .'state  passes  the  reversion  in  the  land 
Sntiii  V.  (liriidif/.  1.')  V.  V.  R.  :!:!.').  And  where  an 
anuuitv  is  jjiveii  for  life  a  residuary  bequest  carries 
the  capitid.    lie  Watt,  29  X.  .S.  R.  100. 

AVliere  a  residuary  bpqupst  dirpcts  thp  rpsidup  to 
bp  "dividpd  j»o  rata  amongst  the  lejfateps,"  previously 
named  in  the  will,  they  share  the  residue  in  proportion 
to  the  re.speetive  amcmnts  of  their  prior  legaeies. 
Kennedy  v.  Protestant  Orphans'  Home,  25  0.  R.  2:!."). 
An  annuitant  is  a  legatee  and  entitled  to  share  in  sucli 
a  distribution.  Woo/lslde  v.  Loqan.  1.')  Or.  14.').  l?ut 
"legatpp"  nuiy  be  given  a  more  restricted  meaning 
appording  to  the  context.  Edwards  v.  Smilli.  2'>  (ir. 
l.jO. 

An  executor  or  administrator  may  require  a  receipt 
oi'  a  release  as  a  condition  precedent  to  the  paympnt  of 
the  amount  due  on  a  legacy  or  distributive  share. 
Sterett  v.  Xatioiial  Co..  10  App.  Cas.  (D.C.)  l."l ;  In  re 
Fortune,  Ir.  R.  4  Fj[.  I!.")1.  I5ut  be  cannot  require  the 
legatee  or  heir  to  pay  the  costs  of  such  release.  In  re 
Fortune,  supra. 

So  a  legalw  for  life  may  be  required  as  a  condition 
precedent  to  the  executor's  nssenting  to  or  delivering 
the  legacy  to  liim,  to  sign  an  inventory  of  tiie  chattels 
admitting  their  receipt,  and  that  be  is  entitled  to  tbem 
only  for  life,  after  which  thoy  belong  to  the  remainder- 
mail.    Houell  V.  HoKell,  :!8  X.  C.  .')22. 


APPENDIX 


Forms. 


Petition  t.    Pass  Apfouiits. 
Affidavit  Vorifyius  Accounts. 
Appointment  to  Pass  Account.'!. 
Order  on  Passing  Accounts. 
Xoticc  to  Creditors. 


Surrogate  Court  Tarifif-.Solicitorf 
Tariff  of  p'ees  to  Registrars. 
Tariff'  of  Pees  to  Judges. 


FORJIS. 

.Vote.-Tl,e  follmving  forms  .(  Petition.  Appointment 
and  Order  were  fran.e.l  by  the  wri  er  t'o     , 
m  the  County  of  lirey.     They  will  be  found 
much  more  convenient  than  the  old  forms  com 

tmetion  between  the    pr.n^eds    of    real       ,d 
personal  estate  is  done  awav  with 


PETITrO.V  TO  PAS.S  ACCOUNTS. 

In  the  Surrogate  Court  of  the  Countv  of 

in  the  E.state  of 

late  of  the  „f 

County  of  „     '"  t^ie 

To  the  Judge  of  the  .Surrogaie  Court  of  thj  cZ^;"!!, 
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Tlu'  I'ctitic.ii  iif 

Slicwcth :— 

1.  That  tlu.  said  died  o„  or  about  the 

davof  A.U.  19      .and  on  the 

day  of  A.D.  m      ,  your 

Petitioner  duly  appointed  tlio 

of  the  said  deccasiMi  hy  tlio  SurroRuto  Court. 

"  That  vour  I'ptitioncr  ha  l.rousht  in  and  hied 
witli  the  Resistrar  of  this  Court  a  full  ami  true  account 
of  administration  of  tlip  said  ostato,  shewins 

all  thp  porsonal  property,  money  .  estate  and  effects, 
and  the  real  estate  and  the  proceeds  thereof,  whicl. 
have  come  int..  hands  or  posses.^ion.  or  into  the 

hands  or  possession  of  any  other  person  or  person  tor 
with  a  full  and  correct  account  ot  all  rtis- 
bursement?  made  in  the  course  of  the  administration 
of  the  said  estate. 

n    That  vour  Petitioner  ha  administered  the 

estate  of  the  said  deceased  to  the  best  of  abdity 

so  far  ns  the  same  can  be  administered  at  the  present 

time. 

4   That  vour  Petitioner       ha       not  heretofore  been 

ordered  or  allowe<l.  by  this  Court,  or  any  other  Court 

of  competent  jurisdiction,  any  compensation  for 

care,  pains  and  trouble  and  time  expended  m  and 

about  the  estate  of  the  deceased,  and  m  adiumisterniK. 

disposing  of  and  settling  the  affairs  ot  the  said  estate. 

,->    That  vour  Petitioner  .    know      of  no  creditors  of 
.    the  estate  of  the  said  deceiised  having  luisettled  claims 
against  the  said  estate  which  y.nir  F.-titioner      con- 
sider     valid,  except 

(].  That  the  onlv  portion  of  the  estate  of  the  said 
ileceased  which  remains  nnadmiiiistered  at  the  i)resent 
time  is  set  forth  in  detail  in  the  Schedule  "A"  hereto, 
and  the  reasons  for  the  non-administration  thereot 
are  also  set  forth  in  the  said  Schedule. 


11^ 


I.  Tliat  the  only  persons  intoi  stod  in  tlio  ..state  „(  the 
.-.11,1  flpcpasod,  or  ••-1  tlio  ,i,lniinistruti„ii  tli,..-,.,,!'  to- 
KK h.T  with  their  •  ,,,.,  |.,„t  Offi,.,.  n.hlr,.ss,.s  resixTt 
ivoly,  s<,    ar  as  known  to  >oiir  IVtitionor      ,  arc  .ot 

orth  111  tho  first  and  seoiid  parts  of  Schodiil..  "B" 
hiM-i.to.  and  (hoy  ai-P  all  of  tho  full  a^'o  of  tH-,.ntv-ono 
years  except  those  whose  names  are  set  I'orth  in  the 
sooond  part  „f  flip  „a|,i  Sehednle  "1!." 

X.  Voui-  IVtitioiK.r  thoi-of,,,.,.  pray  that  the  said 
aeeounts  may  he  aiulite.1,  tal<e„  and  ,,asse,l  hv  aii.l 
heloro  this  Tronoiiiahlo  Com-t.  an,l  that  .        niav  he 

allowed  a  lair  and  roasonahle  o, lensation  for    ' 

eaie    pains  ami  trouble   and    time   expomh.d    in  and 
a  .out  the  said  estato.  and  in  adiiiinisterinR,  disposimr 
ol  and  settliii-  the  affairs  of  th..  said  estat.. 
Dated  the  day  of  jp' 

Sciikdi-i.e"A." 

.Shewin^^  the  Estate  of  the  De<.eased  remaininR  nndis- 
Iiosed  ot.  and  the  reasons  why  it  is  undisposed  of. 

8ciiEnui.i:"H." 
estete^'"''*''"''"*''  ""'  "*'""*  '""■"''■''  '"t<'''<'''''''l  '"  the 


Xanies. 


Post  Office  Addresses. 


Tart  2.— Shewing  the  infants  interested  in  the  estate. 


Xanies. 


Post  Office  Addresses. 


J76  EXECrTORS'  ACCOIXTS. 

Ill  the  Surrogate  Court  of  the  County  of 
In  the  Flstate  of 


I 
of 


of  the  of 

make  ontli  and  sav  :- 


in  the  Couiitv 


1.  That  I  am  the  Petitioner  within  nomeil, 
and  liuvc  road  or  lieard  read  tlip  within  IVtition,  and 
the  statements  tlierein  made  are  true. 

2.  That  tile  aeeount  now  shewn  to  nie  and  niarke<l  "A" 
sets  fortli  a  true  and  corre<'t  aeeount  of  all  the  personal 
estate,  and  the  proeeeds  of  the  real  estate,  whieh  liave 
come  into  the  hands  of  the  I'etitioner  ,  or  into  the 
hands  of  any  other  person  or  persons  on  l)ehalf, 
and  also  the  names  of  the  parties  from  whom  the  same 
have  iH'en  received,  and  the  dates  at  wliieh  the  same 
were  re<'eived,  to  the  hest  of  my  knowledge  and  heliiM'. 

.1.  That  the  aeeount  now  produced  and  shewn  to  me 
and  marked  "B"  sets  forth  a  true  and  correct  aeeount 
of  all  the  dishursements  and  payments  made  by  the 
Petitioner  ,  or  on  acccnmt  of  the  said  estate,  and  the 
purpose  for  whieh  such  payments  were  made,  to  the 
hest  of  my  knowledge  and  belief. 

Sworn,  etc. 


APPOIXTMEXT  TO  PASS  ACCOUNTS. 

Tn  the  Surrogate  Court  of  the  County  of 

In  the  Estate  of  late  of  the 

of  in  the  County  of 

Deceased. 


UPOX  READING  THE  PETITION  of 

of  the  said   deceased,   and   the    Petitioner       having 
brought  in  and  deposited  with  the  Registrar  of  this 
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(',.urttlu.«(T()iint.-()|-  iv,-i.i|it<nnil..x|.,.|i(litiin.s 

111  respt'ct  of  the  Naid  cxtat.',  1  liercbv  appoint         dav 
tl"'  .Inyof  A.D.I!)      ,  :,t     "         oVlork  in  II'.m 

noon,  at  my  Clianilpcrs  in  ;lii'  Comt  llonsi>  in  lli.. 
y^'"  "f  .  Ontario,  as  tli.'  tinn.  and  place  loi- 

till'  pui-posi.  of  examining,  aiKlitini;  anil  passing  tlic 
sani  a.Tounts.  anil  to  fix  tlii.  i-ornpiMisatimi  (if  anv)  to 

'"■  "  ',"»'"l  •"  *'"•  l'»''it r-  for  ,.ar,.,  pains  and 

troni,!..  and  time  ■■xpendcd  in  and  aJMmt  the  said  cstat.' 
nnd  in  ndnijnistcriii);  and  si'ttlins  the  .saiiif. 

AN'D  T  1)0  ORDKR  that  all  pi'isons  who  arc  or 
mny  be  interested  in  the  said  estate  attend  at  tlie  .said 
time  and  plaee;  and,  e.x.ept  so  far  as  nii.stake  or  fraud 
1.S  shewn,  my  ap|)rovai  „<■  tlie  I'etitioner's  dealings  with 
the  said  estate  will  l,e  hiniiiiiK  upon  anv  person  who  is 
notified  ot  tlie.se  proce<>dlnK»,  or  who  is  present  oi 
represented  thereat,  and  iiiion  any  one  ,.l«i,nin«  under 
such  person. 

AN-n  I  no  ORDER  that  a  eopy  of  this  order  and 
appointment  at  lea.st  days  hcfore  the  dav  .so 

npiiointed  he  served  on  the  followinR  persons,  nanlely : 

mere  a  copy  of  this  appointment  is  to  he  serve<l  on 
tlie  Offieial  Guardian,  the  Inspector  of  TVisons  and 
Pnhlie  f  hanties,  or  the  Solieitor  to  the  Treasnrv    a 
copy  of  the  aeeonnfs  iiiust  lie  ser\ed  therewith      ' 
Dated  thi'  dav  of  \T>  V) 


.Surrogate  .ludse. 


Note.-lhe  accounts  of  the  said  Petitioner  ninv  he 
examined  liy  the  parties  interested  therein,  or  their 
solicitors  at  the  office  of  the  Reffistrar  of  the  Court  in 
the  said  Court  House. 
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KXECLTOB8     ACCOUNTX. 


OnDKR  OS  I*ASSI\(i  ACCOrXTS. 

In  the  Smnwito  Couit  of  the  Couiitv  of 
III  tlic  Estate  of 

late  of  tlic  of  in  th<> 

Connty  of  ,  ,  T)oc't>Hs<>(l. 

UPON  READIXn  TIIK  TETITION'  of 

of  tlii>  said  (Icccasod,  and  tlic  affidavits  and  accounts 
liroUKlit  in  and  filod  with  tlio  Refristiar.of  tliis  Conit. 
I  did  by  my  nppointniPiit  of  tlic  day  of 

in  ,  require  that  all  ])ersoiis  interested  in  the  estate 
of  the  said  deceased  should  attend  at  my  Cliamhers  in 
the  Court  House  in  the  Town  of  on  the 

day  1!)      ,  at  which  time  an<l  jilace  t 

would  proceed  to  audit  and  pass  the  said  accounts  and 
fix  the  ci>m|)ensalioii  to  lie  allowed  to  the  petitioner 
for  cnre,  pains,  trouble  ami  time  exjiended  in 

and  about  the  said  estate: 


AND  having  on  the  day  of  1!)    , 

pnuwdi'd  to  examine,  audit  and  pass  the  .aid  accounts 
imrsnaiit  to  the  said  appointment  in  the  presence  of 
(no  one  apiM'arins  for  the  other  iiartios  interested  in 
the  said  estate  althoufjh  duly  served  with  a  copy  of  the 
said  appointment  as  by  affidavit  filed  duly  ajipears) 

T  FIXI)  AND  DECr-ARE  tlint  the  total  amount  of  the 
estate  and  effects  of  the  said  deceased  which  came  into 
th"  hands  of  the  Petitioner  amounts  to  tlii'  snm  of 
$  :  and  that  the  Petitioner  lia 

properly  paid  out  and  disbursed  in  the  due  course  of 
adniiiiistration  of  the  said  estate  the  sum  of  if 

AXD  I  do  hereby  in  inirsuance  of  the  prayer  of  the 
said  Petitioner      order  and  i  ilow  the  Petitioner 
the  sum  of  *  as  a  fair  and  reasonable  allow- 


AI'I'KXIUX.  ]>'l) 

;" '"'■  till' Clin',  imiiisniid  IrDiiMc  lyiil  tinu'  cNiicnilcl 

in  iinil  nliDiit  the  nilmiiiistnition  «(  ||m.  siiiil  estate, 

AND  ]  .1(1  order  llmt  the  costs  ol'  tiikiiitf,  iiii.litinj- 
iiiiil^  passiiift  the  sniil  necoiiTits  ninmiiitilii;  to  the  siiiri 
"''  "'  "«  ♦"•tod  hy  the  RpKistrnr  of  this  Court, 

lie  nihiwed  to  the  •'.■tilioner  ;  ,iii<|  hiiviriK  <lediieti'<l 
the  ninoiints  so  dishurse.l  htkI  expended,  nnd  the  eoni- 
|ieiisati,in  allowed  and  costs  taxinl.  from  the  aniuunt 
come  to  the  l.ands  of  the  Petitioner  as  afore.«aid,  1 
lind  there  remains  in  the  hands  of  the  Petitioner  the 
Sinn  of  $ 

(If  thi'  estate  has  not  heeri  fullv  administered  the 
imadniinistereil  estate  may  be  set  out  here,  or  hy 
reference  to  tlii'  Petition  or  hy  .schedule.) 

If  infants  are  interested  in  the  estate,  add: 

AM)  1  Ki\|)  AM)  l)Kt'l,AKK  that  A.H.  and 
<'.l).  are  infants  under  tin  ape  of  21  vears  and  are 
entitled  to  share  in  the  said  residue,  and  that  tliev 
will  respectively  attain  tin.  a^e  of  twr ntv-ime  voars  as 
lollow,s:— The  said  AM.  on  the  day  of 

A,n,  1!)      .  and  the  said  CD.  on  the  '         dav  of 

A,D.  19 

AND  T  FIND  that  the  .said  A.B.  is  entitled  to 
*  of  the  said  residue,  and  the  said  C  D   is 

entitled  to  :<;  thereof;  and  I  o.'der  that  the 

Petitioner  ilo  piy  the  said  sums  into  the  Siipreim. 
Court  ol  Ontario  to  the  credit  of  ti.e  said  infants 
respectively  pursunnt  to  section  3-!  of  The  Trn»tee 
.\ct. 


Dati'd  at 


till 


dav  of 


19 


Surrojrate  .TikIro  of  said  County. 

(The  Petiticm.  Appointment  and  Order  should  lie 
.  ..dorsed,  and  should  shew  the  name  of  the  solicitor  bv 
whom  filed  or  taken  ont.l 
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KXMiromi     ACCO'NTB. 


XOTICK  T(t  CUKDITOHS. 

Ill  till-  Matter  111'  111.'  KHtiitc  ul'  A. It.  mlc  of  tin' 

of  ill  the  Ciiiiiity  cif 

(ocriipatiiiii),  DccciibimI. 

N'OTICE  is  htTohy  jfivi'ii  piirminiit  to  scctiiui  .Vi  nl'  The 
Tnictco  Act  (R.  S.  ().  1!»14,  ClmptiT  lUl )  tliut  all  ir.'ili- 
liirs  «ii(l  otlipr.1  Imvinif  claiiiiH  or  (IciimiKls  iiKiiiiist  tli(> 
rstati'  ol'  the  siiiil  A.B..  who  ilicil  on  or  alioiit  tho 
'liiy  of  V.t      ,  arc  rp(|iiiivil  on  or  lii'I'ori'  tlii> 

•  lay  ol'  .  1!)        ,  to  si'iiil  liy  piwt  jprc 

paiii,  or  (li'livrr,  to  CD.  (nniiio  ami  luMroKs)  the  cxocii 
for  of  the  la.xt  will  and  Icstainciit  of  tlip  said  d(.i'{.a.«('cl 
(or  the  aflininistratnr  of  tlio  ostntf  of  the  said  di' 
ci'ascd)  their  ('hri.«tiaii  names  and  surnaines, 
addres.ses  and  descriptions,  the  full  pnrtieiiln-s  <f  their 
einiin.s,  a  statoiiient  of  their  areoiints,  and  the  nniuie  of 
the  swiiritips  (if  any)  held  by  them. 

A\n  take  notice  that  after  such  last  mentioned 
date  till'  said  exeeutor  (or  administrator)  will  proceed 
to  dislrilmte  the  ns.sets  of  the  said  deceased  amoiiK  the 
parties  entitled  thereto,  haviiij;  regard  only  to  the 
clninis  of  which  lie  shall  then  have  notice,  and  that  the 
said  executor  will  not  lie  liable  for  the  said  assets  or 
any  part  thereof  to  any  person  or  persons  of  whose 
claims  notice  shall  not  have  been  reopive<l  by  him  at  the 
time  of  snch  distribution. 

X.  Y. 

Solicitor  for.the  said  executor. 


Dated  tlu 


dav  of 


10 


APPKXmx. 


:>NI 


SIKH()(iATK(()IHTT.\HIF'K. 

yy-y."  AN-n  Costs  to  Sot.nrToiiH  .\xii  CnrxsKi,. 
TIm.  lollowitiK  "linll  1».  th..  tariff  .,r  r,.,.s  an.l  ..osts  t., 

'"  """"."<'  '"  '■"»l'"<'t  <•(  I"- iliiiKs  ill  til.'  Siii>,K,,i,. 

«  "iiPts   Ml   iinri  ...,nt..nti(ms    rnsLs    l„    Solicitors    „,i,| 
I  oiiiisi'i.  VIZ.: 

I.   I)iii«iiiv'  all  M..rrss.,r>  |mrH<rs  a.irl  proofs  to  |,>„,| 
Bninl  am!  ohtaiiiiiiK  onliT  for  proliat.-  or  lottors  ot 
mlMiinistratioii.  in  onlinarv  ..hsls.  ami  taking  out  shiii,. 
(<i)    When  th,.  vahii.  of    th..    |>ro|)..rtv    ,1,.- 

n^  ,^    "'l7;'«'-»l.<HH»ori.mh.r  .  . .' *|()  iki 

I")  uvpr  *1.(KM)  niKl  not  pxi.(>('.liiii{  :(i."),(KK).         l")  ii 
{(■)   <  "M'Vt-'i.lKXI an.l  ii.it  Pxm.diiiK +10,000.  .        -21)  ik, 
(''I  ••v.'r  ifilO.OOOnii.l  not  ox<.i...<liiiK$20.0(HI      lioixi 
,'' '  !!'"'' !^n-^y  "'"'  '""  '■^'•'■'■'li"«  *.WK)0      .-,()  (Ki 

(fi)  <)v..ri|ilOO.n()() j,^,  ,JJJ 

^'.   In  .-as.'s  ..r  l..nip..iary  a.lniinistration.  10  (Kl 

('M  On  nppli..alioii  to  r..v..ki.  any  Kniiit 

(To  111.  in.r..as...l  in  tho  .liscn.ti.m  .if  tlif 

.liiila;.'  Ill  .ascs  „(  a  -piTial  .ir  important  nu- 

tnrp.  suhjoct  to  appr.ival  liv  a  .IiuIk,.  „r  tli.. 

•Nilin-in..    Court    upon    a    reimrt    from    tho 

■  llllli.'!'.  ) 

;i-  K..r  .il.talnin.,'  I,,.tt..rs  of  (iiiar.lianship 

(To  h..  iii.r..as.Hl  in  tho  .lisrretion  of  tho 

•liiilK..  in  ..ns..s  of  a  spwial  or  important  na- 

tiir...  siili,|.M.t  t.i  approval  by  a  .Tud>to  of  the 

.Niprcin,.    Court     upon    a    report    fr.nn    the 

■  luilffl..) 

4.  Driuviin;-  lli,.  iii'i-.-ssary  affidavits,  invon. 
MrM.s  ami  s.-l,...lul..s  undpr  tho  Su<...ossi.,n 
Duty  Act  :— 

(")  Sliort  form,  win  ro  th..  aKs:r..Kato  vahio 
ot    th..    iir.ipcrty   il.ies    not    oxcwsl 

*•'•'•'-' ,^00 


10  (Ml 


10  (Kl 
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ill)  Above  ^rj.lKKI.  wlii'i-o  1111  duty  is  imyalilo    ^W  (10 

(To  lie  iiicroiisiil  in  tlic  (liscn'tiiiii  of  the 
.IikIri'  ill  cases  of  a  siiecial  nature,  subject  to 
approval  by  a  .Tudj?e  of  the  Suprciiie  Court 
upon  a  report  from  tbo  .ludKC.) 

(c)  Wliere  (hity  is  jmyalile.  in  aildition  to 
tbe  fore^oins  fees  for  )ireparins  proofs  for 
succession  duty,  for  all  services  s(>Uliiis  with 
the  Solicitor  to  the  Treasury  tbe  amount  of 
duty  payable  and  attendinj;  to  payment  or  to 
securing  immieiit  (bv  bond  or  ntberwise)  of 
same ' " 20  Ou 

(To  be  increased  in  tlie  discretion  of  tbe 
.Tuilse  in  cases  of  a  special  nature,  subject  to 
approval  by  a  .Tudse  of  tbe  Supreme  Court 
upon  a  report  from  the  .Tiidse.) 

.").  On  prcpariiif;  ]H'titioii.  affidavits,  ac- 
counts and  all  other  necessary  papers  and  ser- 
vices in  auditius  and  paFsins  of  accounts  of  an 
exwutor,  administrator,  guardian  or  tnistee, 
and  including  tbe  fixiiip;  of  the  remuneration  of 
such  executor,  administrator,  .euardian  or 
trustee. 

(a)  Where  tbe  receipts  do  not  exceed  $2,000       2,")  00 

(b)  Where  the  receipts  exceed  $2,000,  but 

do  not  exceed  $.").000 30  00 

(c)  Where  tbe  receipts  exceed  $."),000,but  do 

not  exceed  $10,000 40  00 

(<l)  Where  tbe  receipts  exceed  $10,000.  but 

do  not  exi'ced  $20.000 50  00 

(c)  Where  tbe  receipts  exceed  $20,000.  but 

do  not  exceed  $50.000 75  00 

(/)    Where  tbe  receipts  exceed  $50,000,  lint 

do  not  exceed  $100,000 100  00 

(Any  of  the  preceding  fees,  in  cases  of  m 
important  nature,  may  be  increased  by  tbe 
.ludfie.  but  such  increase  shall  be  subject  to 
approval  by  a  Jud^e  of  tbe  Supreme  Court 
upon  a  ri'port  frmn  the  .Tuilse.) 


AIM'KNDIX, 

(W'l,   ;!■  the   v.ci'i  ,l<  cxcoed  i);l(K».l.)Olt,  the 

ri'(..S  slu:  'I  Iv    Mich  i.^  I'.,.  Jllil^ro  ,],,,,,„.,  fail-  aiKl 

proper.  \\u;  orili'!-  a.'  owing  the  same  sliall  be 
subject  U,  »].,„:,.  .i!  by  a  .ludge  of  the  Sii|ireiiie 
Court  upon  a  report  from  the  Judge.) 

li.  To  solicitors  for  other  parties  (iiiclnd- 
Mig  the  (ifficial  guardian)  properly  attending 

on  au<lit  of  acc-ounts  a  ft lav  be  allowed  in 

the  (li.scretioii  of  the  .fudge  not  exceeding  in 
the  wliole  one-half  of  the  above  amounts  and 
siib,iect  to  increase  with  approval  of  a  .fudge 
of  the  Sup,eme  t'oui't  niion  report  from  the 
Juclge. 

7.  In  all  contentions  cases  and  jiroccedings 
nol  hereinbefore  provided  for.  the  same  fees 
and  ilisbursements  as  are  provided  for  pro- 
ceedings in  the  County  Court,  so  far   as    the 

""'" »y  III'  iipplicable.  may  Im'  diarged  and 

allowed  on  taxation. 

8.  In  aildltion  to  the  foi-egoing  fees  and 
oo.-it.s,  there  shall  be  allowed  all  proper  dis- 
bursements maile  by  the  solicitor  in  comiection 
with  the  foregoing  matters. 

'■>■  Where  it  has  been  proved  to  the  satis- 
faction of  the  .fudge  that  i)roceedinffs  have 
been  takeu  by  sr.licitors  out  of  Court  to  ex- 
pediti'  iiroceedings.  save  costs,  or  compromise 
actions  or  disputes,  a  fee  mav  be  allowed 
lliei-efor  in  tlie  discretion  of  the  .fudge. 


2S3 


FKESTORKdI.STIJ.MiS. 

— ITEJI 

Xitinjii'r : 

1.  For  services  rendered  under  Section 
"•'!.  s.s.  1  and  :i  of  The  Surrogate  Conrt.s  Act. 
11)10.  where  the  value  of  tile  projiertv  does  not 
™'''"I**'" .'(See  that  section) 


284  KXKCITORS'  ACCUl'XTS. 

2.  Heoeivinjt  and  I'xainiiiiiiK  papers  and 
cntci'iiij;  application $1  (K) 

."i.  Kvci'v  necpssarv  iiotici"  to  Surrojratc 
Cli'H; .' 25 

4.  Ki'tiirii   of   cacli   jfrant   to   Surrogate 

Clfi-k 25 

").  Recoiviiiff  and  ciitpriiiK  certifieate  of 

Surrogate  Clerk 25 

r>.  RwordiiiK evory  bond  with affida\its of 

justifii-ation  and  exwution ]  00 

7.  Rwordin^,'    each    additional    separate 

affidavit  of  jiistificntion  or  exeentioii  if  more 

than  one  of  each,  per  folio 10 

5.  (a)  On  every  grant  of  letters  probate 
or  letters  of  administration  or  snardianship 
vherc    the   personal   property   (h'volviiifr   is 

nnder  $1,000 ' 1  00 

(fc)  $1.0(X)  and  under  $2,000 2  00 

(c)  And  for  every  additional  $1,000  or 

fraction  thereof  (not  exceedinR  in  the  whole 

ifSO.OO)  .  . , :,,) 

0.  Submittiiig    papers   with   Registrar's 

report  thereon  to  .Tudge  to  lead  grant 50 

10.  Recording  grants  or  other  instnunents 

or  letters  of  guardianship,  per  folio 10 

11.  For  preparing  probate   or   letters   of 
administration,  issHe<l  under  seal  of  the  Court, 

each  instrument 75 

12.  Ditto,  if  grant  is  special ]  00 

K!.  For  preparing  letters  of  guardianship        1  00 

14.  Transcript  of  will,  per  folio 10 

15,  Certified  copy  will    (including   certifi- 
cate), per  folio 10 

lU.   Drawing  spwial  orders  or  other  papers 

when  directed  by  the  Judge 50 

If  exceeding  I!  folios.  |)er  folio  on  the 

excess 10 

1 7.  Taking  every  affi<lavit  or  administering 
ontli  to  a  witness 20 


APPKXDIX.  21*'} 

IS.  Atti'iidinjr  and  entci'iiij;  ovcvv  ordor  iii- 

"""•■'"^ ■ *OoO 

l.».  Kvory  siiimiioiis  ur  onlcr  nml  ,.viMy 
mstnimeiit  or  otlier  process  under  seal,  not 
otherwise  provide<l  for,  if  prepared  by  tlie 
Registrar,  )>er  folio,  including;  fee  for  sealing.  Jll 

20.  Search  for  oriffinal  will  or  iiistruiiienl 
and  inspe<-tion,  or  for  general  search  into 
proceedings .,,1 

21.  Every  other  search .)|) 

22.  Kvery  necessary  certificate  >;ranted  l)V 
Hesistrar "  -^. 

2X  Exemplification  ur.der  seal i   im 

If  exceedinK  r,  folios,  per  folio  in  e.xcess  1() 

24.  Vor  every  ollice  or  other  co|iv  or  ex- 
tract of  a  minnte,  order,  decree  or  other  docn- 
nient  filed  or  deposite<l  in  the  office  of  the 
Resistrar  or  of  any  evidence  or  depositions 
whether  such  copy  or  extract  be  inaile  liv  the 
ResLstrar  or  by  any  other  person  searchiuR 
the  oriRinal,  per  folio ,q 

2.").  For  rweivinj;-  for  deposit  the  will  of  a 
InniK  person  for  safe-keeping,  including  giv- 
ing a  deposit  receipt  an<I  keeping  a  rei'ord  of 
the  deposit ,   I,,, 

2().  Issuing  exery  subpirna  ,-,() 

27.  Every  necessary  letter -ij 

28.  Every  necessary  filing jo 

2!).  Receiving,    examining    and     entering 

every  jietition  or  application  for  audit  or  pass- 
ing of  accounts  or  contestation  of  claim ,-,o 

-■JO.  Attending  audit,  or  contestation  of 
claim,  or  at  the  trial  of  any  issue  or  matter, 
when  Registrar  attends '        j  qq 

■11.  Filing  vouchers,  if  directed  bv  the 
Judge  or  reciuired  by  any  partv  to  be  file<l 

'"'^ ■ .'  10 

Xot  exceeding  in  all ]  oo 


i;S(>  KXKClTunS     .\('('lil-X'l>. 

:]2.  ?;iit('riiiK  "I'di'i'  il  iT<iiiir('(l  to  bo 
<.iiton>(I  *0  "0 

33.  TnxiiiK  coats  and  Riaiitintt  fertificntc. .        1  IKI 

34.  Rccoiviiif,'.  pnteri' f:nii<lfiliiiK<-avoi\t  or 
coiitpstatioii  of  jii-aiit >>•' 

:!.■).  Notice  f(i  Siirriijtatc  Clerk  of  caveat  or 
of  coiilestation  of  {{''"'it  ""''  I'Hterinf?  same. .  .")U 

36.  Posting  and  other  necessary  dislmrso- 
nients  to  be  added  in  nil  I'ases. 


FEES  PAY.MU.K  TO  THE  .TTTDGE  (R.  S.  ().  p.  7T4.) 

f)n  every  grant  of  probate  or  administration : 
AVbere  tile  propertv  devolving  does  not  ex- 
ceed $1,200  *2  00 

Wlieie  the  proJU'rtv  devolving  exceeds  $1,200 

but  does  not  exceed  $3,000 3  00 

Where  tlie  i)roperty  devolving  exceeds  $3,000 

but  does  not  exceed  $4,000 4  00 

And  for  every  additional  $1,000,  or  fraction 

ther.'of,  tlie  additional  sum  of 1  00 

On  every  appointment  of  a  guardian 2  00 

On  every  order  of  appointment  50 

On  every  spcM'ial  attendance  or  attendance  to 
grant  probate  or  adn'inistration  or  upon  an 
appointment  wlien  an  audit  is  adjourned. .     1  OO 

On  every  audit  wiiere  the  total  amount  of  the 

accounts  to  be  audited  does  not  exceed  $1,000     1  00 
per  hour,  l)Ut  not  to  exceed  $2.00  on  any  diy. 

On  everv  audit  where  sudi  total  exceeds  $1,(K)0, 

but  is  under  $10,000 1  00 

l>er  hour,  but  not  to  exceed  $3.00  on  any  day. 

On  everv  audit  where  .sncli  total  is  or  exceo<)s 

$10,0il0.  but  is  under  $,50,000 1  50 

per  Imur,  but  not  to  exceed  $0.00  on  any  day. 


ai-im:.\|]|x. 


L'ST 


On  ovci'v  audit  wlici-c  such   total   is  m-  <.xc(.|.ils 

*'''MMH1    \   ^.,^^ 

IK'i-  liDur,  but  U(it  to  exceed  ^lO.dd  on  any  day. 
For  every  ilay's  sittings  in  contentious  or  dis- 
ri:te<l  eases,  similar  I'ees  t(}  those  allowi'd  in 
cases  of  audit. 

In  I'ase.s  of  e.state.s  of  small  value,  or  where  She 
estate  consists  wholly  of  insurancf  monevs  and  cloth- 
inK,  for  the  fees  of  the  Keffistrar  and  .fu'clffe,  see  sec- 
tion To  of  The  Surro^rate  Courts  Act. 

The  .Tudses  and  Kesistrars  of  the  several  .Snrro- 
jrate  Courts  ami  solii'itors  practising  therein  shall  lie 
entitled  to  take  for  the  performance  of  duties  and 
services  under  The  Succession  Dutv  Ac  .  similar  fees 
to  those  payable  to  them  for  the  like  services  under 
and  by  virtue  of  The  SurroRate  Courts  Act  and  the 
Surroffate  Cmrt  Rules.    Sec.  20  Succession  Dutv  Act 


INDEX 


AI1ATK.MKXT  OF  LKV..\r,KS:  S«.  L.^sacl,.. 
-MCdl-.STS  OF  KXKCLTOIiS. 

Form  nf  accounts.  254.  L'3.'. 
Hooks  of  account  as  evidence,  t;.  25H. 
Vourlters  when  dispensed  Willi,  JM     -3!) 
Ililt.v  or  trusuea  to  keen  proper  accounts,  ]u 
To  oe  ready  witli  accounlB,  In, 
'I'o  sive  Information  a.s  to.  H.  :>44, 
To  allow  Inspection  of,  1],  1:','  " 
Not  bound  to  furnish  copies  of,  II, 
Failure  to  keep  accouuis  as  alTects  cosis    10 
Inaccurate  accounts  as  affects  costs   m 
\\  ho  olillBed  to  pass  accounts,  li». 

Trustees  its  disllnct  from  executors,  13 
liepresentutlves  of  deceased  trustee    1    13    u    13 
Attorney  for  another,  U,  ■       .       ■ 

fessate  adnnnlstrator,  14, 
One  of  two  executors,  14, 
Kxecutor  llelnii  sole  leRalee,   l,", 
Kxecutor  reslgnea  or  removed,  M, 
Kxe'  ,uor  de  son  tort,  I,';, 
A  minor  executor  not  oljIUed  lo  pass  accounts,  14   15 
Nor  an  executor  relieved  by  terms  of  will    16        '       ' 
Who  entitled  to  an  account.  34, 

Any  one  Interested  In  estate,  24, 
What  aiuonnts  to  an  Interest,  24. 
I  redltor  of  leeatee  or  holr,  when,  25,  26. 
-Not  a  creditor  of  the  executor,  25, 
Where  estate  has  been  distributed   "5 
Remalndernian,  26, 
When  audit  ordered,  27, 

Practice  to  compel  an  audit   26 

Duty  of  trustee  as  to.  48. 
What  advertisement  must  contain,  49. 
Form  01  advertisement,  280. 
Publication  of,  what  rtqulred   49,  50. 
-Must  be  In  English  language,  51,' 
When  protection  to  trustees,  50, 
Liability  when  no  advertisement    187 
AGK.NTS, 

Section  22  ot  Trustee  Act  considered,  loo 
When  conhned  lo  sollcllor-agent,  101),  102 
Kvidence  of  appointment,  101. 

t..t.~10 


•J!H) 


INhhA. 


ACJKNTS-C'-/(//*nM-/. 

Umli  oruj!(tii«  uiiihorliy.  \ttl.  in:,, 
I'nidt'iicc  rf«nilr«'(l  as  to  ncl*'rtton  of.  Kr.',  Ini, 
\Vlii>n  not  llalilf  for  fraud  of.  In4. 
Accouiitaiil.  when  may  br  cmployt'ii.  Idfi. 
follecior.  when  may  lit-  ciiiployt'd. 
"  Necp(*nlly  or  iisan*'  of  iiiankiiid."  103,  104. 
F'ntliin-  of  haiiktr.  I'Mi. 
Not  llablf'  If  trust  proiicny  stolen  1)> .  ion. 
Nor  for  rutf*a|iiproprlatlon  by  solicitor,  li'4.  H>",  IS:;. 
Collector  nuiklns  default,  lor).  in?. 
ACCUKGATK  VAU'K:     See  SuccesBlon  Duty. 
ALLOWANCES. 

When  Kood  faith  and  Jiid«nu-nt  rxerctsed,  so. 

rnnccessary  dlabur.'ienu'nls.  HI.  >^'2. 

nwalnins  fee.  Kl. 

Kxpcnses  of  sale.  SI.  S:;. 

Costs  of  advertising.  **-'• 

Costs  of  auctioneer.  »-. 

TiavcUins  expenses.  S3. 

Uvery  bills,  s?,. 

Otfloe   rent.  8S. 

Clerk  01-  book-keeper.  S4. 

Workmen.  S4. 

See  Funeral  Kxpenses:    Teslaineiitary  Ksi)en.-;t 
stone:     HouBehoIri    Kxpenaes:    Repairs 
proveinents. 
ANNIITIKS. 

When  payable.  S7. 

From  what  source  payable,  8", 

Annuitant  entitled  to  casli  value  of.  KS. 

Apportionment  of.  88. 

I'ayable  to  Infants.  S!t. 

When  deficiency  of  asaels.  8!l. 
APPUOVKD  LOAN  COMPANIES:      Li.-^t  of.  134. 
ASSETS, 

What  are— general  rule.  34. 

Goodwill.  35,  36.  37. 

Damages  from  breach  of  contract,  37. 

neni.=.  38. 

ronipt'nsation  awarded.  38. 

Crops,  38.  39. 

Life  insurance,  wlien.  41.  42. 

Bounties  and  pensions,  31t. 

Incomplete  sifts,  40. 

Profits  made  out  of  estate,  42. 

Carrying  on  buslnt-ss.  profits  from.  120, 

Timber,  41. 

Debts  owing  by  heir  or  legatee.  42. 

Debts  owing  by  executor,  42.  43,  44. 

Wearing  apparel.  42. 

Specifically  bequeathed  chattels.  43. 


s:  Tomb- 
and    till' 


i\riK\. 

I'roiicrly  HiMHiliilid,  47. 
Wliui  tin-  not  u»»'t«. 

Trimt  tiionfys.  .Ifi. 

Kx,  niiirloriH,   \:,. 

I'iri-riiont'.v,   |(j. 

I'omirlo   tnorilH  caima.  47, 
KMill/lriK  iinnern:    ruity  of  rriiHi*TH,  :'H. 
Hoiisciiold  Koodn.  I'S.  1'!*. 
I)l«(Tctlon  lii*  lo  rcallzlnK.  l-'i.  3li.  ril 
Kt'aRonabl*-  linu'  ullowcd  for.  L's' 
VVIiai   Ik  a  rfaHOTitthlc  lfnu>,  2ft.  3o 
RHafnhiK  shares  in  fulling  niiirkff    :!.. 
-MorrRUKi-  M-riirlilts,  31. 
rnHcciirt'd  dfhls.  31.  52 
Had  or  douhlful  dcfitR.  31.  3J.  lir,,  11(1. 
Acrppriii^'  H.ciiritv  for  debt    33    V4 
lU'nts.  33.  3X. 
Lost  or  sroU-n  uhuvih.  Ji. 
Trusice  iiBhiK  to  pay  lils  own  debt,  Ififi. 

Ui'O'lvlnB  sfcri'i  rnninilMfiions    llu    111 
AHIIITRATION:   SiibmKiinR  claini.s  to    i-r, 
AS.SIONMKNT  OF  I.K(JA(V. 

I'aynu'nr  aflcr  iioilrc  of    !•! 
AITTIONEER. 

<'08ta  of  f-niploylriK.  S2. 

RpctlvInK  deposit  on  .sale,  W.a. 

Wli.      .'xcpiiior.  not  rnrltled  lo  be  paid  f.cs    11 

nVxJ  ^^^  '^^■^■^'■^l^-'^^     «^''  f'H-«ln«  Accounts  ' ' 
HANK. 

nciiosltlnB  nionf.v  In  not   Invcaimmt    r,l 
Falluri.  of,  llHbllliy  or  pxeciitor   inn 
110X11:    Duly  of  rspciilor  lo  save  nenallv    in 

1101  NTIES:     Src  Asaols 
ni'HIAI.  PLOT. 

Kxpcnses  of  l)iircliasc  of,  .'7. 

Kxpensps  of  rt'iiafrs,  60 

CAPITAI,  AMI  I.NCO.MK. 

Hiilo  In  Howp  V,  Karl  of  Darlnioiilli.  Wi 
Gpneral  rule  as  to  bparing  burdens    ■•«! 
i-onpensaMon   lo  execiors.  how  apporilonod. 
Repairs,  how  borne.  2il',  203. 
When   real  eslaff  converted,  L'(i7 
Insurance.  1>(I4. 


m 


Interest,  204 
nivldenda.  2ii!i, 
Bonuses,   L'lo. 
Taxes,  203. 
Incunibrnnces.  2fU 
Annuities.  IM14,  20S 


ifi. 


L»!»*J 


INWIX. 


CAIMTAL  AM)  INCOMK— CfjUfiMK*!/. 

Lo98  In  fund,  how  bornf,  21<i, 
Cadual  proH!!  nrf  Inconi*'.  in". 

HtT  Tt'iiuntN  for  Lift'  and  It(>nmlnd'>rnian. 
rAIlRYINX;  ON  HUHINKHS. 

Ccnrral  princlpl<«  Rovrmlng.  Ufl. 
(•ori][tIctinK  dfccanrd'H  rontrartu,  117.  lift. 
.Should  tn*  dlmlnri  authority  for.  IIH. 
What  assclR  nmy  be  cmiiloyt-d  In.  HH,  11!'. 
niKht«  of  creditors.   11!*. 

ProtltH  of.   aHill'tH  of   PHtatf.    }'liK   IJl'. 

I'artntTfhlp  hiiflint'Bs.  i'i*\  1-1, 
KxpcnspH  of  I'XPCiitor,  l-'l. 
CKMKTKUV  LOT:     Sfi'  Kiimral  Kxi)fn«.'«. 

riiAniTiKs  ArrouNTiNii  act. 

RennlrpnicntB   nf  hh    to    jmsslnK   acconnlH,    16. 
"  Purr  ■"''«•"  nipanlnfi  of.  17. 
ReMKltiiM  -nrpOFed.  1". 
Kdnca.  ;.:.al  piirposen.  18. 
Charltablp  piirposeH,  2i>. 
Public  pnrpoHfH,  23. 
n.KRK:    When  costa  of  allowed,  84. 
COLLKCTOR. 

When  roMs  of  will  Up  allowpd,  105.  107. 
MaklnE  default,  liability  of  pxecutor.  105. 
COMPKNSATION  OP  TUrsTKKS. 
Who  enttlhd  to,  211. 

Misconduct  as  affecting  rlRhlH  to,  211.  212,  213. 
When  acrounta  Inaccurate.  213. 
When  Information  refuaed.  11. 
Not  keeplnK  accounts.  10. 
Effect  of  administration  action  on.  213. 
Legacy  to  executor  In  lieu  of  compensation,  213. 
When  presumption  rebu.ted,  214. 
Cannot  claim  further  sum,  215. 
JudRR  cannot  reduce  amount,  218. 
When  legacy  to  one  of  two  executors,  216. 
Kxecutor  not  entitled  to  residue,  217. 
Does  not  abate  with  general  legacies,  217, 
By  whom  paid,  218. 

As  between  capital  and  Income,  219. 
How  calculated:  Mortgaged  property.  220,  221. 
Is  a  preferential  claim,  233. 
Amount  of — general  rule,  221. 

Declaions  as  to  amount  allowed,  222. 
Where  executor  residuary  legatee,  230. 
Apportionment  of  compensation,  230. 
Should  not  be  paid  In  advance,  231. 
N'ot  allowed  for  carrying  on  business,  231,  233. 
May  be  set-off  against  executor's  debt,  44. 
See  Sollctlor-Executor. 
COMPENSATION  AWARDED:    See  AsReta. 


Arr.   iL-n. 


.  v:r.. 


nvpBtmptit  In  not  Hllowt-d, 
Sff  ('oTiitM)iindlni!  CUilmjt: 


INhKX. 

ro.Mi'or.NniNc  ci.aim.s 

Sro|ii'  of  stT.  r,J  nr  Ihi'  TniPii 
Kxefiilom'  dlnrn'rlon,  liil. 
Wldow'd  rlalni  for  dow<>r.  ll':i. 
'IttltiiH  iiftalniir  ro-fxccuior.  1J4, 
<'«infn-ni  of  one  cx.riiror  only,  I: 
WIhtc  iin  corroltoratlon,  12ri. 
What  anioiintH  to  ii  roniiironilni'.  124 
Subnillllntt  rlHlniM  to  urldtnitlon.  KT, 
Sfp  r'nyriictii   of  ihAnn. 
(  ONTRrHITOrtV  MOHTCAUK: 
<  OUROnORATIVK  KVinKNCK 
COSTS.    Ccncral  rule,  Ifiti. 

What  Inpliidfd  In  fK.Tntorn'  pohIh,  icn 

What  allowed  as.  16(i,  ifii. 

Moderation  of  willcltorH'  1>IIIh.  Ifil, 

"No  order  hr  to  cofits."  meaning  of,  Itil.  ifiL'. 

or  llllKallon,  -iMe  a»  to  cohIh  of,  ltl.1. 

Failure  to  keep  acroiintH.  10. 

NoKllnenre  uH  afftctlnji  riiiht  to.  im.  16,-,. 

Audit  of  arcoiintJi.  costs  of.  244, 

Solicitor  and  client  coKts,  164.  166, 

Of  iiroceedlnRs  for  benefit  of  indlvldiuils.  IflC 

See  Hollcltor-Kxecutor. 
Tariff  of  costs  — rieglsirarH'.  I'Sl, 

Solicitors'  and  counsel.  1'84. 
.TudKPs',  L'Sfi. 
CRKniTORS. 

Advertlslnn  for  claims  of.  4S. 
Form  of  adverilsenient,  :2Sii. 
Duty  of  tnisfees  to.  4H, 
CROPS:     When  assets—See  Assets. 
Whpn  they  pass  to  devisee.  38. 
When  presumption  rebiilled.  3S, 
DAMAGKS:      When   assets-See  Assets. 
DKBTS, 

Generally.  T>1. 

Payment  of.  evidence  reijulred.  rt2. 
Statute  harred  dehls.  53. 
Who  entitled  to  Insist  on  statute.  r>3. 
Corroborative  evidence.  54. 
Contingent  liabilities.  .'4, 
Interest  bearinR  debts.  .'5:3. 
Incomplete  sifts,  40. 

Discretion  in  paying:   See  Compounding  claims. 
Doubtful  debts,  realizing  on.  31.  32. 
Owing  by  executor  or  administrator.  56. 
Owing  by  heir  or  legatee.  5fi. 
Presumption  from  payment  of  debt.  .=i6. 
DEPOSITING  TRUST  FINDS. 

List  of  approved  Loan  Companies.  134. 
In  hank  n.it  an  invectmenf,  1 '4. 
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I't'bts. 


I  dttfrmini',  fi. 


rlHiM 


f  ArroiiiitM. 

'.'  Ailvi-rrlxliiH:  for  rr»>dltorn 
Ak»'IU« 


^*!*4  IMtKX. 

KKHCKNT:     Tahh'  iif.  .'H«. 

r)Kvor.iTi(iN  or  kstatks  a»  t    s..-  ti-»tdiif, 

iKtNATIO  MOftTIH  rAIMA. 

Cliilrii   (if.   Jltrlnrilrtloii   i 

Whiri  iiKHvln  tif  I'Ktult' 
rH»\VKIt. 

l.*'Kury  III  lli-ii  of,  !t1. 

•  'oiM|intnil)i|iiK  widow 'm 
1)1  TIKS  (IK  KXKCI'TdHH 

Td  kt'fp  iini|t(>r  urroniiW 

T<»  HdvtTriiw  f(»r  i-rtdHnrK 

To  Nckri   proper  aKcnlH     > 

Ufahzlntt  UHH-rn     Set-  Axm-li'. 

MlHirDiiMfoii  of  *>HliM*'     Sft-  Itt'nidilt'. 

Malnii'tiiiiiO'  cif  InfuntK     .Sft<  InrHiilx. 

Sec  lii-pHlrH  and  Iiii|ir(ivt'riifiitn,   IiiHuniiH'  ;  hnontiin 
lit'xucli'fi;   l'it>iiii-iit  of  I>t'tii«;  Siirri'!t!(toii  l>ntlt't* 
KhCCATIONAI,  I'lliroSKS       WliHi  ill-..  IS. 
Kh'KKCT  Oh'  AI  IMT     S.v  Mistake  and  Friiiid. 
h:Vlf)K\(  K  ON  AIIHT     Si'.-   I'rarrirt'. 
KXKMI'TrONS-  Sf.>   Asnt-tH. 
FALSIFYINT,  ArcoCNTS-  M^t-  I'rartlrt'. 
FINAIJTV  OF  AiniT     S^.-  MIMak.'  or  Fraud. 
FLOWKHS:     Ah  fiiiwral  .xpinj-s.  fil. 
Fori  MS, 

Nollri'  lo  rrt'dlrors.  2Kii. 

I'ftttloii  to  pRHH  afcounl«,  i'7S, 

Affidavit   vtTlfylnK  |M-tltlon.  :?•;. 

Ordt-r  on  paKHinK  accoiintK.  :!7S 

Appolntniiiil   to  pai«H  arrniiiits.  J7ti. 
FHAI'IJ-    s.f  Mlxtak*'  or  Fraud. 
FINKRAI.   KXPKNSKS. 

MiiHt  b«'  rcaRonablp.  r.H,  ,"i7,  114. 

What  an-  rf>a8onat>I<'  t-xpcni'fH.  rj.  f>S, 

Oniptcry  lot.  W.  «ii. 

Flowt-rs,  HI, 

ninriprs  for  KUfnls,  61. 

-Mnurnlnn  api)arel.  61,  6l'. 

Hlirlal  expenses  of  wife.  T.S.  r>!». 
of  child.  :j!I. 

TravellinE  expensPH.  fi'i. 

Not  maintenance.  59. 
See  TonibBtoiie. 
GIFTS;     Incomplete,  assets  of  estale.  40. 
(JOOtJWILL— See  Asseta. 

HONKSTLV  AM)  UKASONABLV  — See  Relief  of  Trustees. 
HOTKI.  PROl'KRTY— See  InveBlnientB. 
HorSEHOLD  FXPENSES. 

Liability  of  executor  after  death,  72. 

L)l8Char»:lnx  iservunts,  71*. 

Widow's  RubsUteiice — See  Quarantine. 
IMPROVEMENTS— See  Repairs  and  Improvements. 


IM'KX. 

INKANTH 

MaliiMiidicf  iif.  !t7,  'IS,  171. 
Whfii  fitih.T  llvhiu.  17J. 
Whiii  liidiidvd  hi  iiiHltiri>rmiirr.  t7L> 
An  imaliihi  (Ti-riMorii.  17:'. 
Wht-n  .■orimn  nmy  Im-  imcd  for.  17J. 
I'lixr  TMHhit'imnri'.  17:i,  174.  17.*, 
IiiftitM  .)ii  IfjtBcy  for.  '17. 
No  allowaiici'  mr  hixnrli-t.,  IIH. 
Wluff  ii'sfufor  nor  tn  Irxo  imrtiiiln, 
AniHitt>    pu>ulil.-  lu  infanl,  S!i. 
IMO.MK     St-   lid.ltHl  and    Inroin... 

iNsirrwn: 

I'owir  i>r  iniNiir  fo  liisiin',  7", 
Miiiy  ro  hiHiiH'.  "il.  71. 
Ah  hitw.cM  lir.-tniHi' 


:it)5 


riiiiiilnd'TMian.  71. 
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rN'IKKKST. 

('hari;ln;:  tJuriiNirK   «lili.   ITil,   iJiK 
Nt'UltTi    1(1   iTivf'sr   balatirrx,   ir.n. 
'otniioiind    liittTcst,   iri.'i.  ITifi. 
ItftalnlnK  funds  undtT  inlntaki',  l.'i7.  \:,H. 
IMnu  inisr  fiiiid>*  In  trad*-,  ir,:,.  ].-,x 
Mlvliiii  rdiittf  with  [irlvat.-  fnndH.  ir.li. 
Not  i)aylni:  Ipyarft-.-i  wh«-n  diir,  tfii. 
-Nor  iiaylni:  Inttip.'st  iM-arlnc  dfhtn.  r.r>. 
Ciilllli;:   in   Inirnst   hparlim   Investnifinn.   1.',>J. 
LoaninK  nionty  i'»  fint-  of  cxtTiirors,  I'l!!, 
On  suniH  loHt  ilirriuali  minronduct.  I6il. 

.Set-  [,i'Kaclf'». 
INVK.sT.MHNTS. 

Itrall/iiiK  InvcsinipntH,  I'X. 

FullhiK  stTurlrlct*.  3n,  :ii.  ]k7. 

Doubtful  dfht.^  31.  11.'-..  11«. 

rnscrnnri  drbtH.  31.  32. 

SfT,  :'S  of  ih"  Tru)*li'4>  Art.  applloailon  of,  l.'fi 

I.fniit  of  tnistfp'H  dlncrptlon.  U*7. 

■■  Invest."  "  Sfdirlllt's."  incanlnn  of,  l.'S, 
l)n  iitTKonal  Hct-nrlty  forbidden,  lliN,  V2\t. 
WhiTc  tniKlcf  siven  a  discretion,  12!(. 
I.luliillty  for  ImproptT  InvcatnicntK,  130,  131, 

Aciinlfsc(>ncp  of  cestui  qup  frnsl,  132, 
Detitnlnrf-H,  sec.  2^  Trustee  Act.  133. 

Approved  loan  oompanips,  list  of,  134. 
May  vary  or  iranspoae  Investnimta,  13.^, 
MorinaKes.  amount  to  be  invested  on,  ]3ti.  US. 
Valuation  for,  how  made,  13S. 
neposlllns  money  in  bank.  154. 
rnproducilve  or  speculative  property,  138,  144. 
Infinished  hnlldlnRR.  13!t. 

Properly  n.sed  lor  biisinesH  jiurposts.  12S,  14H,  144. 
Hotel  pro|)eriy,  l"!i,  l4ii. 
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INVESTMKNTS-r«»if/Hi(r(/. 

Contributory  niortga&cs,  139. 
Competent  valuator,  when  required.  140. 

Need  not  be  local  man.  140. 

Must  he  jiroperly  liiRlructed.  141. 

What  amounts  to  proper  Instruction,  Hi,  142. 

Must  be  selected  by  irustBe,  142,  143. 

Report  of.  what  sbould  contain.  147. 
Lending  more  than  on*>-halt  on  morfpaReK.  143. 

Interests  of  all  parties  considered, 

Ratification  by  cestui  que  trust.  132,  133, 

Personal  character  of  mortRagor.  148. 
Continuing  proper  investments,  l,iO.  Ut],  1.52. 
Permanent  investments  the  first  object,  145. 
Investment  clauses  must  be  strictly  compiled  with,  130. 
Measure  of  liability  where  two  modes  of  investment,  lUS. 
HeposillnK  nioney  in  bank  not  investment.  ir»4. 

Junisi'icTiox  01-  surrogate:  courts. 

History  of.  1. 

Same  as  in  Master's  Office  on  audit.  4, 
Does  not  extend  to  administration  of  estate.  4. 
Nor  to  claim  of  donatio  mortis  causa,  r.. 
Retting  aside  orders  for  mistake  or  fraud.  4. 
Powers  of  Master  defined,  6. 

Surcharse  and  falsification,  7.  H. 
May  Ineiuire  into  settled  accounts.  S. 
Xot  llmiled  by  statutory  powers.  4. 
LKGACIES. 

Must  bear  succession  duty,  67. 

-less  contrary  intention  shewn  by  will,  67. 
\.aat  amounts  to  a  contrary  Inlc'ntion.  68. 
When  payable.  87. 

To  Infants— right  of  guardian  to  receive.  88,  8ft. 
Payment  of  otherwise  than  in  cash,  9(i. 
What  amounts  to  payment.  90. 
Gift  of  stock  not  fully  paid  up.  91. 
Payment  of  after  notice  of  assignment.  91. 
Abatement  of— general  rule,  91,  95. 

When  given  as  compensation  to  executor,  91. 
In  payment  of  a  debt.  92.  93,  94. 
To  widow  for  dower,  91. 
To  be  *■  paid  in  full.-  95. 
Interest  on— general  rule,  95. 
Legacy  to  executor.  96. 
legacies  to  infants — See  Maintenance. 
Contingent  legacies.  96. 
LIABILITIES  OF  TRISTEES. 

Selling  estate  at  less  than  value.  108.  109. 
Not  keeping  proper  accounts.  10. 
Refusing  inspection  of  accounts.  11,  12. 
Retaining  falling  securities,  30.  31. 
Not  realizing  assets,  28. 


INDEX. 

LIADIUTIES  OF  TRVSTKKii— Cnnt in ii>,l. 

Sot  advertising  for  creditors"  claims,  187. 
PurchasinR  trust  property,  107,  114. 
Uslnp  inist  funds.  10ft. 
Mixing  trust  funds,  113. 
Improper  expenditures.  114.  llli. 
Allowlns  Interest  to  accumulate.  Klft.  115. 
For  funeral  expenses.  57. 

Wife's  funeral  expenses,  I'S,  59. 
Doctor's  bills,  58. 
MoiirnlnK  Goods,  61,  62. 
Testamentary  expenses,  62,  64. 
Succession  duties.  65. 
Household  expenses.  72. 
Taxes.  69,  109. 

Insurance  of  trust  property,  70.  71. 
Tombstone.  74.  76. 
Repairs  and  improvements,  77.  78. 
Failure  of  bankers,  101. 
Fraud  of  agents.  102,  103. 
''arryfuK  on  business.  116. 
LIFE  INSURANCE:     See  Assets. 

LIFE  TENANT;     See  Tenant  for  Life  and  Ilcmaindernian. 
LIVEKY  BILLS. 

When  allowed  to  executor,  83. 
Not  allowed  for  use  of  his  own  horse.  83. 
LOAN  COMPANIES. 

List  of  approved  for  investments,  134. 
MAINTENANCE  OF  INFANTS:    See  Infants. 
MASTfilR. 

SurropatP  .Tudge  has  same  powers  on  audit.  4. 
Powers  of  a  Master  defined.  6. 

Larger  than  in  England.  8. 
Limit  of  authority  on  an  audit.  4.  5. 
See   Practice. 
MISTAKE  OR  FRAUD. 

Stated  and  settled  accounts,  249 

Rule  In  Equity  as  to  opening.  249. 

What  errors  sufficient  to  re-open,  250,  251. 

Court  has  Inherent  jurisdiction  where  fraud.  2.^1.  2.^2. 

Sec.  7;  of  Sur.  Ct.  Act.  application  of  253. 

"Mistake."  meaning  of,  254.  255. 

May  consist  In  forgetfulness.  255,  256. 
Mistake  of  law,  256. 
"  Fraud."  meaning  of.  257. 

Must  be  charged  In  plain  terms,  258. 
May  consist  in  concealing  evidence.  258.  259. 
In  purchasing  trust  property.  259. 
In  secret  profits.  259,  260. 
In  concealing  assets,  259. 
Perjury  may  amount  to  fraud,  260. 

But  not  diacuvcr>-  of  npw  evldtnce,  261. 


297 


lillS 


IXUBX. 


,  i 


p^\  }, 


MOM'MENT. 

Coats  of,  allowed  lo  txecutor.  74,  75. 
Amount   allowed   for,  75,  7ti. 
Costs  of  reniovliiK  or  rpiiovallng,  fiO. 
MORTUACKS:     Spp  Investments. 
MOIRNING  APPAREL. 

Allowed  as  fimfral  expenses,  61,  62. 
OFFHK  RENT. 

When  expenses  of  allowed,  811. 
PASSING  ACCOUNTS. 

Jurisdiction  of  Court  as  to.  1. 

Does  not  extend  to  adniinlstrntlon  of  estate,  - 
Inherent  powers  of  ttie  Court.  4,  2.^1,  2-')2. 
Same  powers  as  a  Master,  6. 
.May  iufiuire  Into  settled  accounts,  8.  2-19. 
May  set  aside  orders  for  mistake  or  fraud.  4. 
May  direct  books  of  account  as  evidence.  6. 
Examine  parties  and  witnesses.  6. 
Surcharge  and  falsification,  7,  K. 
See  Accounts. 
PAYMENT  OF  DEBTS. 

Discretion  of  executor.  52, 
'Evidence  required  before  payinp.  52. 
Statute  barred  debts.   53. 
i>pfence  of  Statute  of  Frauds,  53. 
Contlnsent  liabilities,  54.  55. 
interest  bearing  debts.  55. 
Compronilsinft  claims,  123. 
Arbitration,  submitting  claims  to.    125. 
Funeral  expenses,  56. 
Wife's  funeral  expenses,  58,  5!t. 
Cemetery  lot,  57. 
Costs  of  monument,  74.  75. 
Mourning  goods.  61,  62, 
PENSIONS:    When  assets  of  estate,  Sft. 
PETITION  TO  PASS  ACCOUNTS. 

What  petition  should  contain,  236. 
Affidavit    verifying  petition.   276. 
Form  of  petition.  273. 
PIN  MONEY:  Not  assets  of  estate.  46. 
PRACTICE  PASSING  ACCOUNTS. 
Where  to  be  passed,   234. 
One  executor  may  pass  his  accounts,  234. 
Form  of  accounts,  234.  235. 

Investments,  how  shewn,  235. 
Petition  for.  what  should  contain,  236. 

Form  of.  273. 
Appoiiiiment  tor,  form  of.  274.  236. 
Parties  to  be  s*  i  ved.  236. 
Time  appointed  tor.  236,  237. 
Evidence  on  audit.  237. 

Securing  witness.  237. 
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PRAfTK'E  PASSING  ACCOVSTii—('oiitiini'>l. 
Kvidcnce— Vouchers,  238. 

Books  of  account.  5.  '2SH. 
Dlsbiirseniens  under  *8.  238,  23!t. 
Accounts  of  lonp  standing.  23i). 
When  strict  rules  of  evidence  not  applied.  :'4'*. 
Apin'jila.  to  Siiprcnie  Tourt  of  Canada.  241. 
Section  34  SurroRale  Court    Acr.  241. 
To  a  FlnKle  -ludge.  243. 
No  security  required,  242. 

Certificate  of  Sur.  Court   Judjie   to  hv  filed,   '2V>. 
Seven  days  notice  of  appeal.  243. 
Costs  of  audit.  dLscretlon  of  Judse,  244. 
Occasioned  by  executor,  244. 
Different  sol*^,,ors  appearing.  244,  24.'». 
Tariff  Items  cannot  be  exceeded,  246. 
Unless  approved   hy  Judge  of  Sup.  Court,   217, 

How  approval  obtained.  247. 
Tariff  of  Solicitors*  costs,  281. 
Of  RcRlatrar'B  costs.  284. 
Of  Judge's  coKts,  286. 
Payment   into  Court  of  Infants"  shares,  247. 

Kvldeuce  required  for,  248. 
Surcharging  and  falaifyinp  accounts,  7.  8. 
When  audit  will  be  ordered,  27. 
Practice  to  compel  an  audit,  26. 
rUOTKCTION  AND  INDEMNITY. 

Sections  3-5  and  36  of  The  Trustee  .\ct,  18S. 
None  where  wilful  default.  188. 

What   amounts   to  wilful  default.   189. 
When  executor  liable  for  acts  of  co-executor,  18*»,  l!)i). 
Executor  adopting  acts  of  co-executor.  191.  192.  I'M. 
Special  Indemnity  clauses,  193. 

When  they  do  not  protect  executor,  193. 
Breach  committed  at  request  of  cestui  que  trust.   196. 
Default   of  "acting  trustee."  195. 
PI-RCHASE  OF  TRUST  ESTATE:    Sf-  Llabilltle.s  of  Trustees. 
IMRPOSES:     See  Charities  Accounting  Act. 
QUARANTINE:    Meaning  of  widow's,  72. 
What  included  in,  73,  74. 
Not  a  mere  persona?  right.  73. 
Cannot  be  assigned,  74. 
REALIZING  ASSETS;   See  Assets. 
RELIEF  OF  TRI^STEES. 

Section  37  of  The  Trustee  Act  considered,  178. 
'■  Honestly  and  rpasonahly,"  moaning  of,  178,  17t. 
What   is  evidence  of,   179.  18(1. 
Cases  where  relief  granted,  180. 
Retaining  Investments,  181. 
Doubtful    construction   of  power,   181. 
Acting  on  solicitor's  advice.  182.  183, 
Default  of  solicitor,  182. 
Trusting  co-executor,  182. 
Pefautt  of  ag'-nt  employed,  ISl. 
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RKLIEP  OF  TRUSTEES— fon(mMrrf. 

Casps  whpre  relief  refused. 

Loans  on  unauthorized  .securities,  186. 
Payments  to  wrong  persons,  186. 
Not  advertislnK  for  creditors,  1«7. 
Retaining  stock  in  falling  market,  187. 
See  Protection  and  Indemnity. 
RELEASE;  Executor  entitled  to  on  payment  of  legacy,  272. 
RELIGIOUS  PURPOSES:  What  are,  17. 
REMAINDERMAN:    Entitled  to  have  accounts  passed,  26. 

See  Capital  and  Income. 
RENTS:   See  Aasets. 
REPAIRS  AND  IMPROVEMENTS. 

Authority  of  executor  to  make,  77. 

Repairs  out  of  rents,  78. 

When  Court  will  sanction  costs  of.  77,  78. 

Where  value  of  estate  Increased  by,  78,  7J». 

As  between  life-tenant  and  remainderman,  79. 

Current  repairs  out  of  Income,  73. 
RESIDUE  OF  ESTATE. 

Executor  trustee  for  the  parties  entitled,  262. 

What  residue  consists  of,  263. 

When  ascertained  should  he  distributed,  263,  272. 

How   distributed,   statutory   provisions,   264. 

Effect  of  Devolution  of  Estates  Act,  26.^. 

Widow's  special  claim  where  no  issue,  267. 

When  executor  entitled  to  residue,  271. 

Table  of  descent  in  cases  of  Intestacy,  268. 

Where  not   sufficient  to  pay  legatees   in   full.   270. 

Whereabouts   of  parties  entitled   tmknown,   279. 

Pro  rata  division  in  case  of  deficiency,  272. 
RETAINER. 

No  right  to  prefer  a  cred\or  in  Ontario.  85. 

Executor  retaining  Statute  barred  debt  due  himself,  86. 

Retaining  debt  due  by  heir  oi  legatee.  86.  87. 
RETAINING  FEE:  Allowed  to  executor,  81. 
SALE:   Expenses  of  allowed  executor,  81,  82. 

Expenses  of  auctioneer,  82. 
SECURITIES:  See  Investments. 
SOLICITOR-EXECUTOR. 

Professional  services  of.   167. 

Effect  of  sec,  67  (4)  of  Trustee  Act,  168. 

Services  must  be  strictly  professional,  170. 

Costs  of  where  estate  proves  Insolvent,  170. 
SPECIFIC  BEQUESTS. 

Assets  of  the  estate.  42. 

Expenses  of  getting  In,  how  borne.  64.  100. 
SPECULATIVE  PROPERTY:  See  Investments. 
STATUTE  BARRED  DEBTS. 

Executor  paying,  53. 

What  entitled  to  set  up  Statute  as  defence,  53. 

Executor  retaining  hlB  own  d^bi,   S6. 


INDEX. 

STOCKS:    Loans  on.   13>{. 
SUCCESSION  DUTY. 

Xot  testamentary  expenses,  63. 

Liability  of  I'xecutor  for.  65. 

What  estate  liable  to  pay,  65. 

Insurance  monies,  66. 

■'  Aggregate  value,"  66. 

Legacies  bear  their  own  duties,  67. 

When  relieved  from  paying  the  duty,  ')7.  6 
SURCHARGING  ACCOUNTS:    See  Practice, 
TAXES. 

By  whom  to  be  borne.  68.  69. 
On  personal  property.  69,  85. 
Neglect  of  trustee  to  pay,  69,  109. 
TENANT  FOR  LIFK  AND  REMAINDERMAN. 
Rule  In  Howe  v.  Earl  of  Dartmouth,  199. 
Payments  out  of  corpus.  200. 

Annuities  charged  on  land,  200. 
Arrears  of  Interest  on  Incumbrances,  200. 
Calls  on  shares,  200. 
Costs  of  yearly  audit,  SOL 
Costs  of  appointing  new   tru.Btee,   20L 
Costs  of  investing  funds.  20L 
Costs  of  protecting  estate,  2llL 
Carrying  on  business,  201. 
Proportion  of  executor's  compensation,  202. 
Repairs,  205,  206. 
Payments  out  of  Income,  taxes.  203. 
Ordinary  outgoings,  203. 
Interest  on  incumbrances,  204. 
Insurance  premiums.  204. 
Life  annuities,  204,  205. 
Repairs,  when.  205. 
Life-tenant  entitled  to  all  casual  prolits.  207. 
To  Income  from  settled  estates,  207. 
No  right  to  substance  of  estate,  208. 
When  he  may  cut  timber,  208. 
Entitled  to  consumable  chattels,  209. 
Dividends  from  stocks,   209.  210. 
TESTAMENTARY  EXPENSES,  62. 

Do  not  Include  succession  duties,  63. 
Include  costs  of  administration.  63. 
Not  costs  for  opinion  of  Court,  63. 
Costs  of  getting  In  specific  bequests,  64. 
Where  appointment  revoked,  64. 
TLMBKR. 

Right  to  cut  timber,  208. 
When  it  /ornis  assets  of  estate,  41. 
TRUST  MONEY:    Not  assets— See  Assets 
TOMBSTONE. 

Costs  of  allowed  to  executor,  74.  75. 

Amount  allowed,  75,  76. 

Costs  of  riTiioving  or  renovating.  60. 
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TUAVELLINd  KXPKNSEH. 

Of  executor  when  allowed,  83. 

Not  allowed  for  atlendlns  fuinrat.  60. 

Where  he  uses  his  own  horse,  S3. 
INFIMSHED  DUILI  UNtlS. 

I'ower  of  executor  to  complete  contracts,  116.  117. 

I^an»  on.  nee  Inveslnienls. 
rM'ROOrCTIVK  PnOPKRTY:      See  Investments. 
VAU'ATOn. 

When  re(|iilr«'d  In  niakinK  Investments,  140. 

Need  not  be  a  local  man.  140. 

Nor  an  expert   in  certain  cases.   1411. 

When  "trustee  may  rely  on  report  of,  141. 

Must  he  selected  by  the  trustee,  142.  143. 

Mnsi  he  properly  Instrncted.  141. 

What  amounts  to  proper  Instruction.  141.  142. 

Duty  of  In  iiiahlng  valuation.  147. 

Report  of,  what   It  should  contain.  147. 
WEARING  APPAREL;   See  Assets. 
WIDOW. 

Right  to  quarantine.  72. 
Pfn  money,  46. 
Exemptions.  45. 

Dower,  conipromlslns  claim  to.  123. 

$1,000  when  no  issue.  267. 

Wife's  savings  not  assets  of  the  estate.  46. 

Legacy  In  lieu  of  dower,  abatement  of,  SI.  Jt2 
WILFPL  DEFAULT. 

What  amounts  to.  18fi. 


